City of Del Mar
Agenda Report
TO:

Honorable Mayor and City Council Members

FROM:

Joseph D. Smith, AICP, Director of Planning and Community Development
Amanda Lee, Principal Planner
Via Ashley Jones, Acting City Manager

DATE:

February 16, 2021

SUBJECT:

Adoption of Resolution and Introduction of Ordinances for Implementation
of 5th Cycle Housing Element Programs 2G and 2E

REQUESTED ACTION/RECOMMENDATION:
Staff recommends the City Council take the following actions for compliance with the 5th
Cycle Housing Element and State Housing law (California Government Code Sections
65583.2(h) and (i)):
1) Adopt a Resolution 2021-XX Version A (Attachment A) to adopt General Plan
(Community Plan) Amendment (GPA 20-004) to: a) amend the North Commercial
(NC) land use designation for real property that is identified as APNs 299-100-47
and 299-100-48, owned by Watermark LP, per 5th Cycle Housing Element Program
2G (residential as an allowed use for “by right” residential development at 20-25
dwelling units per acre (du/ac)) in accordance with State Housing law; and b)
amend the NC land use designation per 5th Cycle Housing Element Program 2E
(residential as an allowed use at 20 du/ac) in accordance with State Housing law.
Alternatively, the City Council may approve a modified Resolution (Version B) that
addresses only Program 2G (as described in subsection 1a above and as further
described within the discussion/analysis section of this report);
2) Introduce an Ordinance (Attachment B) to amend the Del Mar Municipal Code
(DMMC) by adding a new Zoning Code Chapter 30.92 and an ancillary amendment
to existing DMMC Section 30.75.080 to implement Government Code §65583.2(h)
and (i) per 5th Cycle Housing Element Program 2G via Zone Code Amendment
(ZA 20-003) to create a new Housing Element Implementation (HEI) Overlay Zone
and clarify the required “by right” local permit process that applies; and to reflect
said code amendments in the City’s Local Coastal Program (LCP) via Local
________________________________________________________________________________________________________
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Coastal Program Amendment (LCPA 20-003) to demonstrate compliance with
State Housing law and the Coastal Act; and
3) Introduce an Ordinance (Attachment D) to approve Rezone (RP 20-001) to
rezone real property that is identified as APNs 299-100-47 and 299-100-48, owned
by Watermark LP, and located in the NC Zone. The rezone will apply the new HEI
Overlay Zone to implement Government Code §65583.2(h) and (i) per 5th Cycle
Program 2G.
EXECUTIVE SUMMARY:
For over one year, the City of Del Mar has been working on an update to the Housing
Element component of its Community Plan as required by State Housing law to occur at
least every eight years. The 6th Cycle Housing Element Update (HEU) is reliant upon
completion of certain implementation actions as set forth in the City’s 5th Cycle Housing
Element (certified by the State in 2013). The requested City Council actions, as described
in this agenda report, are required to complete implementation of the 5th Cycle Housing
Element and subsequently finalize the 6th Cycle HEU in time to meet the April 15, 2021,
deadline for completion of all said actions as required by State Housing law.
The City Council is asked to adopt a Resolution (Attachment A) to approve a General
Plan (Community Plan) Amendment amending the NC land use designation and
introduce the following two Ordinances (Attachments B and D): one to create a new
overlay zone and the other to rezone two vacant parcels (Watermark LP-owned parcels)
per Program 2G. During consideration of the General Plan Amendment, the City Council
may decide to narrow the approval action by adopting a modified version of the Resolution
(Version B) to address only the policy change necessary to implement Program 2G on
the aforementioned vacant parcels (Watermark LP-owned parcels), in which case the
Resolution would be amended to remove all policy language and references to
implementation of Program 2E including the express allowance for residential use on
specific parcels and the express prohibition of residential use on parcels adjacent to the
environmentally-sensitive San Dieguito Lagoon and River (Program 2E).
The requested City Council actions related to Program 2G are required for compliance
with State Housing law to avoid decertification of the City’s Housing Element and other
penalties and fines. These actions allow for a higher density range of 20-25 du/ac “by
right” on the two vacant parcels in the NC zone pursuant to the required rezone program
per Government Code §65583.2(h) and (i).
By adopting the General Plan Amendment Resolution related to Program 2E, the City can
demonstrate compliance with the Housing Element requirements for the NC Zone to allow
residential at 20 du/ac on specified developable parcels (i.e., non-lagoon/river adjacent
properties) per 5th Cycle Program 2E. By comparison, a decision to not adopt the General
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Plan Amendment Resolution (Version A), which addresses Program 2E, would result in
the City not completing the remaining local action necessary to complete Program 2E.
By introducing the two zoning ordinances, the City will show progress towards creation of
a HEI Overlay Zone and application of the new overlay zone via rezone action to the two
vacant lots as required for implementation of 5th Cycle Program 2G. If introduced, a
second reading hearing would be held on March 1, 2021. If approved, the Ordinances
would be submitted to the California Coastal Commission (CCC) for final certification,
which is necessary before the Ordinances can take effect.
The California Department of Housing and Community Development (HCD) has been
tracking the City’s progress on these actions, which are past due. As discussed in prior
City Council hearings, implementation of Program 2G was required within the first year
following 5th Cycle certification (by April 2014) and Program 2E within the third year
following (by April 2016). HCD provided the City with its written findings of noncompliance with State Housing law and indicated they would be monitoring the City’s
progress towards completion of these required 5th Cycle implementation actions by April
15, 2021, which marks the end of the City’s 5th Cycle Housing Element planning period.
This date is set by State statute. The record of HCD letters and findings of non-compliance
with State Housing Element law are provided in Attachment G.
On January 12, 2021, the Planning Commission unanimously recommended that the City
Council approve the requested actions to bring the City into compliance with State
Housing law. The Planning Commission also affirmed these actions would minimize the
City’s risk of State penalties, fiscal impacts, and associated negative consequences due
to the City’s current 5th Cycle status in violation of State Housing law. If the City Council
does not proceed with the requested actions, the City will be subject to State enforcement
and penalties per Attachment F with associated significant impacts to the City’s General
Fund as identified in the fiscal impact section of this report. Most notably, approval is
necessary for each of the requested actions relating to Program 2G for the City to meet
the April 15, 2021 deadline and avoid State revocation of the City’s 5th Cycle Housing
Element certification. The State has this authority pursuant to Government Code Section
65585(i)(1)(B).
On November 18, 2020, a Referendum was filed to repeal the City Council’s adoption of
Ordinance 973, one of the actions necessary to fully implement Program 2E. As a result
of timing and potential repeal of the Ordinance, the Referendum will result in additional
penalty consequences required during the City’s 6th housing cycle. These consequences
will include a “by right” rezone penalty at 20-25 du/ac for failure to make sufficient
“adequate sites” available during the City’s 5th housing cycle. This is because the
Referendum directly inhibits the City’s ability to complete Program 2E by the April 15,
2021 deadline set by statute. Notwithstanding, should the City Council adopt the General
Plan Amendment Resolution (Version A) prior to the April 15, 2021 deadline, staff
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anticipates the penalties, fines, and enforcement that could be imposed by the State
pursuant to Government Code Section 65585 would be minimized.
BACKGROUND:
The Housing Element is a State-mandated policy document in the Del Mar Community
Plan, which is the City’s General Plan. On October 5, 2020, the City Council approved
the draft 6th Cycle Housing Element Update (HEU) which covers years 2021-2029. The
draft HEU was submitted and reviewed by HCD. On December 17, 2020, the City
received formal comments on its draft. State certification of the 6th Cycle HEU is
dependent upon completion of 5th Cycle Housing Element programs (adopted in 2013)
that require the City to have created adequate sites at sufficient density (i.e., sites that
allow at least 20 du/ac) to support development of housing that is affordable to lower
income households. An “affordable” unit is considered a unit that is made available to
“extremely low,” “very-low,” and “low” income households who earn an annual household
income no greater than a given percentage of the area median income (AMI) for the San
Diego County region ($92,700 in 2020).


More information on percentages of AMI based on family size is available here:
www.sandiegocounty.gov/content/sdc/sdhcd/rental-assistance/income-limitsami.html

The City’s current Housing Element is for the 5th Cycle, which covers years 2013-2021
ending on April 15, 2021. The City is still in the process of completing the required actions
for three 5th Cycle housing programs: Program 2E (NC Zone allowance for 20 du/ac),
Program 2F (Professional Commercial Zone allowance for 20 du/ac), and Program 2G
(rezone of two vacant parcels in the NC Zone to allow housing “by-right” at 20-25 du/ac).
Program 2G is specifically tied to APNs 299-100-47 and 299-100-48, which are vacant
lots that were identified by the City as “adequate sites” to support the development of
affordable housing. The City is required to complete Programs 2E and 2F by April 15.
Otherwise, the City will receive a penalty as part of its 6th Cycle Housing Element requiring
the City to process approval of an equivalent “replacement program” that creates sites
with sufficient density (allowing 20-25 du/ac). This will be required within one year
following certification of the 6th Cycle Housing Element. Further, this penalty will also
require the City to provide for the processing of permit approvals on those sites through
a “by-right” ministerial approval process. This means no discretionary review would be
involved in the processing of those development applications, such as Design Review.
As previously noted, implementation of Program 2G was required within the first year
following certification of the City’s 5th Cycle Housing Element (by April 2014). However,
this timeframe was not met because during the 5th Cycle, a “Watermark Specific Plan”
was submitted to the City for processing via a private development application. To date,
this Specific Plan has not been completed. Had it been completed, implementation of this
Specific Plan was anticipated to satisfy the Program 2G rezone requirement because it
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would have created “adequate sites” during the City’s 5 th housing cycle and
accommodated the development of affordable units on the vacant parcels.
However, following City Council meetings held on September 8and October 5, 2020, at
which the City Council failed to approve Program 2E (i.e., Community Plan Amendment
to allow multiple dwelling unit housing in the NC Zone at 20 du/ac), the applicant for the
Watermark Specific Plan decided to withdraw their application and the City’s processing
of that item has ceased. In exchange, the applicant submitted a Preliminary Development
Application (PDA) for processing under recent State Housing law allowances initiated by
Senate Bill (SB) 330. The PDA integrates the City’s obligation for Program 2G
requirements (i.e., “by-right” processing of a multiple dwelling unit project up to 25 du/ac)
and proposes 10 units (of 48 total units) that will be reserved for lower income households.
Pursuant to SB 330, the PDA was deemed submitted on November 24, 2020. The
applicant now has until March 24, 2021 (180 days from the “deemed submitted” date) to
file a formal development application with the City for processing.
Notwithstanding the applicant’s submittal of a PDA under SB 330, it is still the City’s
obligation to take final action on Program 2G (in addition to completing Program 2E) to
modify its General Plan, Zoning Code, and LCP to create “adequate sites” at sufficient
density for lower income housing in preparation for the 6 th housing cycle. The City has
already completed its local action on Program 2F. The three 5th Cycle programs must be
completed by April 15, 2021, which marks the end of the 5th Cycle planning period and
the beginning of the 6th Cycle planning period. By this deadline, HCD expects the City to
have adequate sites available and a locally approved 6th Cycle Housing Element in place
to cover the next planning period for years 2021-2029.
The City currently does not have any “adequate sites” at sufficient density or any
affordable housing units available for rent to lower income households. However, the City
is in the process of creating adequate sites to meet State Housing law. On September
21, 2020, the City Council adopted a Resolution and Ordinance to implement the 5th Cycle
Housing Element Program 2F to create adequate sites on four small lots in the
Professional Commercial (PC) Zone by amending the land use designation and zone to
allow residential up to 20 du/ac. CCC certification is needed for the Ordinance to take
effect. The City Council also adopted a stand-alone Ordinance on October 19, 2020,
(Ordinance 973) to implement 5th Cycle Program 2E to create adequate sites in the NC
Zone by amending the zone to allow residential up to 20 du/ac. The City Council did not
amend the NC land use designation at that time and must still amend the Community
Plan per Program 2E to complete all local actions necessary by the April deadline. The
Program 2E and 2F LCPA applications were both submitted to the CCC on November 4,
2020, for final certification. At their hearing on February 10, 2021, the CCC will be
requesting a one-year time extension for both LCPAs in order to allow their agency more
time to process the LCPA requests, which is a typical CCC action in the LCP certification
process.
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The proposed actions would effectively address the remaining 5th Cycle Program 2G
components, including processing of a General Plan Amendment and related actions to
explicitly identify the two parcels per 5th Cycle Program 2G that allow a higher density of
“by-right” residential development at 20-25 du/ac. The Resolution Version A would also
address one remaining Program 2E component in the NC Zone by further amending the
NC land use designation to allow multiple dwelling unit housing on specified parcels
(located away from the lagoon) within NC per 5th Cycle Program 2E.
City Council approval of the proposed 2G and 2E implementation actions is needed as
soon as possible so that the City can demonstrate to HCD its progress towards
completing the required 5th Cycle Housing Element Programs before April 15, 2021.
Should the City not meet its obligation to implement Program 2G by that date, HCD has
indicated that the City will be at risk of “decertification” of its existing Housing Element.
Further, the City will be at risk of: referral to the Attorney General’s office for enforcement;
fines between $10,000 to $100,000 per month of non-compliance; a requirement for more
frequent Housing Element update cycles every four years (instead of every eight years)
for the next two consecutive cycles; and imposition of additional “by-right” housing
development in the NC Zone and/or other zones for the 6th Cycle due to the City’s failure
to timely create adequate sites. Should the City not meet its obligation to implement the
final component of Program 2E by that date, HCD has indicated that the City will be
subject to additional “by-right” rezoning requirements in its 6th housing cycle between 2025 du/ac. HCD has further indicated that it could require potentially more affordable units
located throughout the City than was initially required by the Regional Housing Needs
Assessment (RHNA). This authority is granted to HCD by State Housing law related to
Affirmatively Furthering Fair Housing. See Attachment F for the penalties applicable to
cities that do not comply with State Housing law.
Further complicating the City’s ability to meet State Housing law are the following
challenges filed by the Del Mar Hillside Community Association, a non-profit association
describing itself as an unincorporated association concerned about environmental quality
and the quality of life in and around Del Mar1:
1) A Referendum that was filed on November 18, 2020, with sufficient signatures
supporting a Referendum to repeal the City Council’s adoption of Ordinance 973 on
October 19, 2020. Ordinance 973 approved amendments to the NC Zone to allow 20
du/ac as required by 5th Cycle Program 2E. Unless the Referendum is withdrawn
immediately by the proponent of the Del Mar Hillside Community Association, final
processing of Ordinance 973 would require ratification by public vote (and if the
Referendum is not upheld, final certification by the CCC for the Ordinance to take
effect). Regardless, the timing of the Referendum will result in penalties for the City,
1

Del Mar Hillside Community Association v. City of Del Mar, Case No. 37-2021-00002241-CU-WM-CTL
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including a “by right” rezone penalty at 20-25 du/ac for the City’s failure to make
adequate sites available during the 5th Cycle. This is because the Referendum inhibits
the City’s ability to fully complete Program 2E by the April 15, 2021 deadline. Because
this deadline is set by statue, the City is unable to negotiate any type of extension;
and
2) Litigation2 (Petition for Writ of Mandate) that was filed with the Clerk of the County
of San Diego Superior Court on January 15, 2021, against the City of Del Mar,
challenging the NC Zoning Amendment adopted by Ordinance 973 (same ordinance
that is in a “stayed” status due to the Referendum). The action seeks a court order
declaring the zoning amendment invalid and prohibiting implementation of the
amendment.
DISCUSSION/ANALYSIS:
The City Council is asked to adopt a Resolution (Attachment A) and introduce two
Ordinances (Attachments B and D) to approve the General Plan Amendment, Zone Code
Amendment, LCP Amendment, and Rezone actions. The following analysis identifies the
effect of the proposed actions to amend the North Commercial land use designation (per
5th Cycle Programs 2G and 2E), create the Housing Element Implementation Overlay
Zone, and rezone two vacant parcels to implement the Housing Element (per 5th Cycle
Program 2G).
Amendment to North Commercial Land Use Designation in the Del Mar Community Plan
The existing NC land use designation in the Community Development Section of the Del
Mar Community Plan is proposed to be amended to implement 5 th Cycle Programs 2G
and 2E. The NC land use designation applies to parcels located in the “Valley District”
and “North Hills District” areas of the community. Property in the Community Plan “Valley
District” that is not located in NC includes the State Fairgrounds, City Public Works yard,
and non-developable properties in the Floodway Zone (subject to frequent flooding from
the San Dieguito River/Lagoon). Most of the NC Zone (14 of 16 total lots) is located within
the Valley District. The remaining two lots in NC (Watermark LP-owned parcels) are
located in the Community Plan’s “North Hills District”, which primarily applies to residential
properties in the R1-40 and R1-10 zones that are located on the hill to the southeast and
generally at a higher elevation than the NC Zone. As proposed, the amended NC land
use designation will identify that multiple dwelling unit use is allowed “by-right” on the two
vacant NC Zone parcels (APNs 299-100-47-00 and 299-100-48-00 that are under current
ownership by Watermark LP) at a density of 20-25 dwelling units per acre per 5th Cycle
Program 2G and Government Code §65583.2(h) and (i).
Further, the City Council is asked to also approve an amendment to the NC land use
designation to address the remaining local action needed for Program 2E. The existing
2

Del Mar Hillside Community Association v. City of Del Mar, Case No. 37-2021-00002241-CU-WM-CTL
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land use designation specifies that North Commercial is intended to allow activities that
provide a service to the community, including “a range of commercial and light industrial
uses”. As proposed, the NC land use designation would be amended to also allow
multiple dwelling unit residential at 20 du/ac in addition to the existing uses allowed. In
keeping with the intent of NC to maintain development “of low intensity and profile, offering
substantial open space”, the amendment does not include any changes to the existing
development standards (e.g., height, floor area ratio, lot coverage, parking).
The proposed Resolution (Version A) reflects the full scope of plan amendments
necessary to locally implement Programs 2G and 2E. Specific to Program 2E, the
amendment includes assurances related to parcels where residential would be prohibited
in the NC land use designation. More specifically, to assure priority for coastal-dependent
and coastal-related development that avoids impacts to sensitive wetland habitat, the
following locations would continue to prohibit multiple dwelling unit housing: NCTD-owned
wye property (APN 299-071-02-00) located west of Jimmy Durante Boulevard and five
parcels (299-100-32-00, 299-100-33-00, 299-100-34-00, 299-100-35-00, 299-100-36-00)
located north of San Dieguito Drive on the east side of Jimmy Durante Boulevard. As part
of the proposed NC amendment, this equates to 6.78 acres (of approximately 16 acres in
the NC land use designation) that would be prohibited for multiple dwelling unit use.
Following is a Table showing the sixteen parcels in the NC Zone (six of which would be
prohibited from multiple dwelling unit use) and the maximum potential number of dwelling
units that could be yielded per lot at a density of 20 du/ac:
APN

Owner

Address

Acreage

1

299-071-02-00

NCTD

N/A

4.44

Potential # of
Units
0 (prohibited)

2

299-100-50-00

City of Del Mar

N/A

0.02

0 (not feasible)

3

299-100-49-00

Marten, RT

2236 Jimmy Durante Blvd.

0.42

8

4

299-100-30-00

Matthews, Erin

2148 Jimmy Durante Blvd.

0.38

8

5

299-100-28-00

Read Family LLC

2126 Jimmy Durante Blvd.

0.51

10

6

299-100-29-00

Stonebreaker Trust

2132 Jimmy Durante Blvd.

0.51

10

7

299-100-27-00

Knorr, Donna Trust

2120 Jimmy Durante Blvd.

0.90

18

8

299-071-06-00

Bungalows LLC

2010 Jimmy Durante Blvd.

2.12

42

9

299-071-07-00

Westech Realty

2002 Jimmy Durante Blvd.

1.42

28

10

299-100-48-00

Watermark LP

N/A

1.55

31
23

11

299-100-47-00

Watermark LP

N/A

1.13

12

299-100-32-00

City of Del Mar

N/A

0.04

0 (prohibited)

13

299-100-33-00

NCTD

N/A

0.68

0 (prohibited)

14

299-100-34-00

2201 Del Mar LLC

2201 San Dieguito Drive

1.13

0 (prohibited)

15

299-100-35-00

Scarab Group

2195 San Dieguito Drive

0.26

0 (prohibited)

16

299-100-36-00

S.C. Edison

N/A

0.23

0 (prohibited)
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178 Total
Potential Units

As compared to the previous versions of the amendment considered by the City Council
on September 8 and October 5, 2020, the proposed/revised Community Plan Amendment
language for Program 2E would now explicitly prohibit the potential for multiple dwelling
use on 6.78 acres in the NC zone. This translates to a significant reduction in the overall
potential number of units (removal of six lots and 136 potential units) when considering
the assumptions initially analyzed in the NC/PC Program Environmental Impact Report
(PEIR) for the “worst case scenario” that assumed maximum build out of housing on all
parcels in the NC zone. The significant reduction in potential units per the modified
proposal was accomplished by clustering all potential for multiple dwelling unit residential
development on parcels located along Jimmy Durante Boulevard and inland/away from
the lagoon and riverbank edge.
While it had previously been explained that existing environmental and coastal-related
policies and regulations in the City’s Community Plan and certified Local Coastal Program
would not have allowed a worst case scenario build out of multiple dwelling unit housing
on all parcels in the NC Zone, the proposed NC Community Plan land use designation
has since been modified to more realistically reflect that only interior parcel locations away
from the San Dieguito River/Lagoon could prospectively be developed with multiple
dwelling units to meet the City’s housing obligations. This change is intended to address
the community concerns over Program 2E that have been expressed during the recent
public hearing process. As a result of the revised implementation approach, the maximum
housing development potential has been lowered by 43% from 314 potential units to 178
potential units under this revised Community Plan Amendment. Also, as part of an
additional study that has been conducted for this area under the 6th Cycle Housing
Element Update, the City has learned that, realistically, even fewer housing units are likely
to be developed over the next housing cycle (2021-2029) due to existing specialized uses
(e.g., free flight bird sanctuary and the veterinary clinic) that are not likely to be
redeveloped and replaced with housing during the next eight years.
The proposed Resolution (Version A) is consistent with the requirements per State
Housing law and the City’s certified LCP. Per the Coastal Act, housing is not a priority
use in commercial zones, particularly in locations adjacent to the Floodway Zone or
substantially constrained by environmentally sensitive habitat. In accordance with the
City’s certified LCP, priority will continue to be given to coastal-dependent and coastalrelated uses in such locations that are consistent with the provisions of the City’s Lagoon
Overlay Zone. As proposed, Version A of the Community Plan Amendment would
effectively address the City’s obligation to amend the NC land use designation per 5th
Cycle Housing Element Programs 2E. Note that the City Council’s action on the
Community Plan Amendment is not subject to certification by the CCC.
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By comparison, the alternative Resolution (Version B) is limited to the Community Plan
amendment component to satisfy Program 2G. Version B essentially continues to
disallow residential use in the NC land use designation (inconsistent with Program 2E
requirements) and does not include any express prohibition of residential on NC parcels
adjacent to the San Dieguito River/Lagoon. If Version B (which only addresses Program
2G) is adopted by the City Council, an additional General Plan Amendment will still be
needed within the first year of the City’s 6th Cycle to address inconsistencies within the
General Plan, Zoning Code, and LCP relating to NC penalties due to unmet obligations
for 5th Cycle Program 2E.
Creation of the Housing Element Implementation Overlay Zone
A new Housing Element Implementation (HEI) Overlay Zone is proposed to facilitate
implementation of housing-related rezone programs where required for compliance with
State Housing law. The HEI Overlay Zone is a zoning tool that can be used to further
specify allowances and standards on a specific parcel(s). Once created, the HEI Overlay
Zone could be applied to parcels throughout the City via rezone actions processed in the
future as necessary to implement the City’s Housing Element requirements. The
proposed HEI Overlay Zone would be codified as a part of the Del Mar Municipal Code
(DMMC) Chapter 30.92 and would identify the areas of applicability. The HEI Overlay
Zone will not apply to any property until a Rezone action is formally processed. All Rezone
actions to include a parcel(s) into the HEI Overlay Zone would be processed via an
ordinance. Should the City Council approve both Ordinances associated with this agenda
report, the HEI Overlay Zone will be established and solely apply to the two vacant parcels
in North Commercial (currently owned by Watermark LP). This is because the first
Ordinance would establish the HEI Overlay Zone as a zoning tool for the City to use and
the second Ordinance would constitute the first rezone action as further described in the
rezone discussion/analysis below. For tracking purposes, the Rezone action application
number is RP 20-001.
The HEI Overlay Zone identifies the process for permit approval, development standards,
and mitigation, monitoring, and reporting requirements that would be required of all new
development on a parcel located within the HEI Overlay Zone. Pursuant to State law,
rezone programs in the HEI Overlay Zone will be subject to an administrative, ministerial
approval process where submitted development applications will be reviewed for
compliance with the published development standards and mitigation, monitoring, and
reporting criteria. More specifically, an administrative Coastal Development Permit (CDP)
would be required for proposed development. This is similar to the City’s current
processing of Accessory Dwelling Units (ADUs) as ministerial with an administrative CDP
issued for those that are located within the CCC Appeals Jurisdiction.
Specific to development under the HEI Overlay Zone, an ancillary amendment proposed
in DMMC Section 30.75.080(E) will clarify that the City’s Planning Director is the Issuing
Authority for this type of administrative, ministerial permit (which again is similar to the

10

February 16, 2021

Item 05

City Council Agenda Report
5th Cycle Program 2G/2E Implementation
February 16, 2021
Page 11 of 14

process for ADU permitting). The Planning Director would approve a CDP application in
the HEI Overlay Zone if the proposed housing development is consistent with the
requirements of the City’s certified LCP. As proposed, DMMC Section 30.75.140 would
state the required findings for permit approval and further clarifying that no local public
hearing can be required. Once a final decision is made, the Planning Director’s decision
must be reported to the Executive Director of the CCC within five working days and to
any interested parties who request notice in writing. As proposed, public notice will be
provided in accordance with DMMC Section 30.75.120. Within the appealable area of
the coastal zone (property located between the first public road and the sea, within 300
feet of a beach or the mean high tide line, or within 100 feet of a wetland or stream), the
Planning Director’s decision would be appealable to the CCC within 10 calendar days per
DMMC Section 30.75.110. Once an administrative CDP is approved (i.e., the appeal
period has concluded without objection), the project applicant may then apply for an
administrative level approval of Construction Permits per DMMC Chapter 23.05 (i.e.,
Building Plan Check and Building Permit issuance).
The development standards applicable to proposed development in the HEI Overlay Zone
shall be in accordance with the applicable base zone and any other overlay zones
applying to a parcel(s), unless otherwise indicated in DMMC Chapter 30.92 or where
necessary to comply with Federal and State law. Through project reviews in the HEI
Overlay Zone, the City must meet applicable Federal and State law requirements while
accommodating a project design that can meet the required density range of 20-25 du/ac
and local development standards to the extent feasible. For example, the height
requirements of the applicable base zone would apply (unless otherwise superseded by
additional development standards in the HEI Overlay Zone), but may require
accommodation by the City as necessary to meet special construction design
requirements in accordance with Federal floodplain development standards or Federal
and State requirements for provision of a buffer from environmentally sensitive habitat
areas. HCD indicated the best example to refer to for understanding of this expected
local accommodation process is set forth in the State’s Density Bonus law regulations for
“waivers” and “concessions”.
In addition, the applicant must demonstrate compliance with all of the objective standard
protocols for mitigation, monitoring, and reporting as identified in the HEI Overlay Zone.
The purpose of the standards is to provide predictability for applicants to demonstrate
how their proposed project will avoid a significant effect to the environment in accordance
with applicable Federal and State laws. These standards cover several environmental
topics included in City-adopted Program Environmental Impact Reports (PEIRs),
including the NC/PC PEIR and 6th Cycle HEU PEIR pertaining to cultural resources
including historic resources, offer for Native American consultation, archaeological
surveys, and monitoring; biological resources including identification of sensitive
biological resources, delineation of wetlands, provision of wetland buffers, and avoidance
of impacts to environmentally sensitive habitat areas; construction noise reduction
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measures and on-site noise reduction; paleontological resources including standard
protocols and monitoring; protection of public views per the certified LCP; protection of
“steep slopes” per the certified LCP; and protection of the public health and safety from
wildfire risk per State Fire and Building Codes. The requirements for offers to consult with
and monitor projects in coordination with California Native American tribes are consistent
with the technical advisory bulletin published by the Governor’s Office of Planning and
Research regarding required implementation of Assembly Bill 168 and guidance to lead
agencies regarding required procedures that took effect September 2020.
On October 19, 2020, the City Council directed staff to complete implementation of the
actions necessary to implement Program 2G by April 15, 2021. If the HEI Overlay Zone
Ordinance is delayed past April 2021, the Rezone Ordinance for the two vacant
Watermark-owned parcels would also need to be delayed. Delay is not recommended
by staff because it would require additional time for preparation and processing via the
Planning Commission and City Council (and the Design Review Board if new objective
design criteria were to be proposed prior to adoption) that would cause the City to miss
the April 2021 completion deadline for Program 2G. As previously mentioned, this would
result in decertification of the 5th Cycle Housing Element and other associated penalties
and fines. Staff recommends the City Council proceed with introduction of the Ordinance
for the HEI Overlay Zone as necessary to show HCD the City’s intent to complete
implementation of 5th Cycle Program 2G. If desired, as part of a separate City Council
discussion focused on implementation of the 6th Cycle Housing Element Update (HEU),
the City Council could add an implementation program to the 6th Cycle HEU to “Process
an Update to the HEI Overlay Zone”. As part of this program, the City Council would need
to indicate the desired timing and intended scope of work to include in the 6th Cycle HEU
as the program description (e.g., prepare objective design standards applicable to all
parcel development in the HEI Overlay Zone).
Rezone of Two Vacant Watermark-owned Parcels in the North Commercial Zone
Consistent with 5th Cycle Program 2G, the two vacant parcels in the NC Zone (APNs 299100-47 and 299-100-48) that are designated to allow multiple dwelling unit “by-right”
residential at a density of 20-25 du/ac would be subject to a Rezone action for inclusion
into the HEI Overlay Zone. The Rezone action is proposed to apply a new Overlay Zone
instead of changing the base zone because all of the use allowances and development
standards of the underlying base zone (NC) will continue to apply to these parcels with
the exception of density. The Overlay Zone specifies the right of these parcels to
increased density in the range of 20-25 du/ac per 5th Cycle Program 2G and applicable
State Housing law.
As previously discussed, the current property owner of APNs 299-100-47and 299-100-48
(Watermark LP) submitted a Preliminary Development Application (PDA20-001) for a “byright” multiple dwelling unit housing development project pursuant to Senate Bill 330. The
PDA was deemed submitted on November 24, 2020 and, pursuant to SB 330, essentially
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“locked in” the development standards for their proposed project for 180 days. Within this
time period, the applicant will then be required to submit a formal development application
for processing. This means that the new regulations in process to implement Program 2G
technically will not be applicable to the Watermark permit application in process unless a
formal development application is not submitted within 180 days and the HEI Overlay
Zone is made effective, including certification by the CCC is complete. The Watermark
development project is being processed entirely separate from the proposed actions
described in this report and should not be considered by the City Council as a part of its
action. The objective standards that would be included in the HEI Overlay Zone are
intended to reflect the standard criteria and protocols that are expected of any such
housing project that is required to be processed through an administrative (staff level)
ministerial process instead of the City’s typical discretionary permit process (e.g., Design
Review). However, it should be noted that the Watermark-owned properties are located
within the appealable area of the coastal zone, which means any administrative CDP
issued by the City will be subject to a 10-calendar day appeal period with the CCC.
FISCAL IMPACT:
The City is currently not in compliance with State Housing Law and at risk of enforcement
by the State. A decision to delay or not proceed with the requested actions has a high
risk of accelerated enforcement and significant fiscal impacts to the City’s General Fund.
Specific to Program 2G, delay or denial is anticipated to immediately trigger State
decertification of the City’s Housing Element, risk of fines and threats of litigation, and
ineligibility for State grant funding as applicable. Specific to Program 2E, delay or denial
is anticipated to trigger State penalties requiring additional “by-right” rezoning programs
at 20-25 du/ac in the City’s 6th Cycle HEU.
ENVIRONMENTAL IMPACT:
Pursuant to the California Environmental Quality Act (CEQA), the proposed actions on
Program 2G have been analyzed and determined to be Statutorily Exempt pursuant to
CEQA Guidelines Section 15265 because the proposed action constitutes an amendment
to the City’s certified Local Coastal Program (LCP) and CEQA does not apply to activities
or approvals by a local government as necessary for the preparation and adoption of a
LCP amendment for review and certification by the California Coastal Commission (CCC)
as set forth in Section 21080.9 of the Public Resources Code. Accordingly, the certified
City of Del Mar LCP constitutes a plan for use in the CCC’s regulatory program as certified
under Section 21080.5 of the Public Resources Code. The proposed actions on Program
2G include corollary amendments to the City’s Community Plan (General Plan) and
Municipal Code (Zoning).
Notwithstanding the applicability of the Statutory Exemption, future development of the
two parcels included in Program 2G for multiple dwelling residential use as affected by
the proposed actions, as well as the proposed action on Program 2E, have been the
subject of prior environmental analysis including the Final Program Environmental Impact
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Report (PEIR) for the Professional Commercial and North Commercial Zoning Code
Amendment (SCH #2019029058) certified by the City Council on September 8, 2020
(Resolution 2020-47) and the 6th Cycle Housing Element Update Final PEIR (SCH No.
2020029064) certified by the City Council on October 5, 2020 (Resolution 2020-52).
Anticipated impacts for the proposed actions have been disclosed in these prior
environmental documents and the proposed Housing Element Implementation (HEI)
Overlay Zone incorporates standard Mitigation Monitoring and Reporting protocols (see
proposed Section 30.92.050) to ensure impacts are minimized consistent with prior
environmental documents. No new or substantially greater impacts would result from
implementation of Programs 2G and 2E, including the HEI Overlay Zone.
As such, pursuant to CEQA Guidelines Sections 15162 and 15163, and based on the
review of the entire record, including without limitation, the Final PEIRs referenced above,
the proposed actions do not require further environmental review. Pursuant to CEQA
Guidelines Section 15162(b), no further analysis or environmental documentation is
necessary. Accordingly and notwithstanding the applicability of the Statutory Exemption
referenced above, the proposed actions are merely a step in furtherance of the original
programs for which environmental review was performed, no supplemental or subsequent
CEQA has been triggered, and no further environmental review is required. See
Attachment E for supplemental environmental documentation prepared by Recon.


Final 6th Cycle PEIR:
www.delmar.ca.us/DocumentCenter/View/7171/Final-PEIR-91020



Final NC/PC PEIR:
www.delmar.ca.us/Archive.aspx?ADID=1428

NEXUS TO CITY COUNCIL GOALS AND PRIORITIES:
This item relates to the 5th Cycle Housing Element Implementation special projects listed
on the City Council’s goals and priorities for implementation of State-mandated 5th Cycle
Housing Element Programs 2G (rezone of two vacant parcels in NC zone owned by
Watermark LP to allow 20-25 du/ac “by-right”) and 2E (North Commercial upzone to allow
20 du/ac).

ATTACHMENTS:
Attachment A – Resolution for General Plan Amendment (Versions A and B)
Attachment B – Ordinance for Zone Code Amendment/LCPA
Attachment C – Strikeout-Underline for Zone Code Amendment/LCPA
Attachment D – Ordinance for Rezone Action
Attachment E – Environmental Documentation
Attachment F – Penalties for Non-Compliance with State Housing Law
Attachment G – HCD Letters and Findings of Non-Compliance
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Resolution 2021-XX version A
RESOLUTION NO. 2021-XX
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DEL
MAR, CALIFORNIA, TO ADOPT AN AMENDMENT TO THE CITY
OF DEL MAR COMMUNITY PLAN (GENERAL PLAN) TO AMEND
THE NORTH COMMERCIAL LAND USE DESIGNATION PER
REQUIRED 5TH CYCLE HOUSING ELEMENT IMPLEMENTATION
PROGRAMS 2E AND 2G TO ALLOW MULTIPLE DWELLING UNIT
RESIDENTIAL USE AT 20 DWELLING UNITS PER ACRE ON
ASSESSORS PARCEL NUMBER (APN) 299-100-49, 299-100-30,
299-100-28, 299-100-29, 299-100-27, 299-071-06, 299-071-07,
AND 299-100-50; TO ALLOW MULTIPLE DWELLING UNIT
RESIDENTIAL USE AT A RANGE OF 20 TO 25 DWELLING UNITS
PER ACRE ON APN 299-100-47 AND 299-100-48; AND TO
EXPLICITLY PROHIBIT MULTIPLE DWELLING UNIT USE ON APN
299-071-02, 299-100-32, 299-100-33, 299-100-34, 299-100-35,
AND 299-100-36 TO ASSURE PRIORITY FOR COASTAL
DEPENDENT USES AND AVOID IMPACTS TO SENSITIVE
WETLAND HABITAT ON PARCELS LOCATED ALONG THE SAN
DIEGUITO LAGOON AND SAN DIEGUITO RIVER FLOODWAY
ZONE; AND TO DEMONSTRATE COMPLIANCE WITH STATE
LAW, INCLUDING CALIFORNIA COASTAL ACT AND CALIFORNIA
HOUSING LAWS, AS NECESSARY TO AVOID HOUSING
ELEMENT DECERTIFICATION AND MINIMIZE OR AVOID OTHER
STATE ENFORCEMENT PENALTIES AND FINES; ALL RELATING
TO A TOTAL OF SIXTEEN EXISTING PARCELS LOCATED IN THE
NORTH COMMERCIAL ZONE IN THE CITY OF DEL MAR,
CALIFORNIA
WHEREAS, the City of Del Mar Community Plan is the General Plan for the City
of Del Mar; and
WHEREAS, the Housing Element is a required component of the City’s
Community Plan per State law and the City’s certified 5th Cycle Housing Element
(planning period 2013-2021) is the City’s existing Housing Element; and
WHEREAS, proposed General Plan Amendment (GPA 20-004) is a required
action for the City to implement required 5th Cycle Housing Element Programs 2E and
2G and demonstrate compliance with State law; and
WHEREAS, 5th Cycle Housing Element Program 2E requires the City amend its
Community Plan North Commercial land use designation, Del Mar Municipal Code
Chapter 30.24 (North Commercial Zone), and Local Coastal Program to add multiple
dwelling unit residential as an allowed primary use at a density of 20 dwelling units per
acre in the North Commercial Zone; and
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WHEREAS, 5th Cycle Housing Element Program 2G requires the City amend its
Community Plan North Commercial land use designation and Rezone APNs 299-10047 and 299-100-48 located in the North Commercial Zone to allow multiple dwelling
unit residential use by-right at a density range of 20-25 dwelling units per acre; and
WHEREAS, the proposed General Plan amendment will supplement the prior
actions taken by the Del Mar City Council on October 19, 2020 to adopt Ordinance 973
amendments to the Zoning Code (ZA 18-002) and Local Coastal Program (LCPA 19001), which together with this Resolution are all required for implementation of Program
2E per State Housing law; and
WHEREAS, a Referendum (filed on November 18, 2020) to repeal the City
Council’s adoption of Ordinance 973 is in process, which means final processing of
Ordinance 973 (required for implementation of Program 2E) will now require ratification
by public vote and final Coastal Commission certification for the Ordinance to take
effect thereby directly inhibiting the City’s ability to meet the April 15, 2021 deadline for
completion of Program 2E. Failure to meet the April 15 deadline will result in associated
penalty consequences per the California Government Code, the degree of which can
be minimized if the proposed Community Plan Amendment is adopted by the City
Council; and
WHEREAS, the proposed General Plan Amendment will also supplement
prospective actions by the Del Mar City Council that are currently in process to adopt
the Zoning Code Amendment (ZA 20-003), Local Coastal Program Amendment (LCPA
20-003), and Rezone (RP 20-001) actions, which together with this Resolution are all
required for implementation of Program 2G per State Housing law; and
WHEREAS, the proposed General Plan Amendment will apply to all 16 parcels
in the North Commercial Zone that have the North Commercial land use designation;
and
WHEREAS, the proposed General Plan Amendment includes a policy that
explicitly prohibits multiple dwelling unit residential use on properties in the North
Commercial Zone that are adjacent to the San Dieguito River and Lagoon, including
APNs 299-071-02, 299-100-32, 299-100-33, 299-100-34, 299-100-35, AND 299-10036 in order to assure priority for coastal dependent uses and avoid impacts to sensitive
wetland habitat on parcels located along the San Dieguito Lagoon and San Dieguito
River Floodway Zone; and
WHEREAS, the proposed General Plan Amendment allows multiple dwelling unit
residential use at a density of 20 dwelling units per acre per Program 2E to create
adequate sites at sufficient density to facilitate affordable housing on APNs 299-10049, 299-100-30, 299-100-28, 299-100-29, 299-100-27, 299-071-06, 299-071-07, and
299-100-50 which are located in the North Commercial Zone along Jimmy Durante
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Boulevard in an existing developed location that is located inland and away from the
San Dieguito Lagoon and riverbank edge; and
WHEREAS, the proposed General Plan Amendment allows multiple dwelling unit
residential use at a density of 20 to 25 dwelling units per acre on APNs 299-100-47 and
299-100-48 per Program 2G and Government Code Sections 65583.2(h) and (i) to
satisfy the required rezone program as mandated by State law to create adequate sites
at sufficient density to facilitate affordable housing through a by-right local approval
process; and
WHEREAS, the proposed General Plan Amendment is substantially different
than previous versions of the amendment considered by the City Council on September
8 and October 5, 2020; and
WHEREAS, the proposed General Plan Amendment will effectively address the
City’s obligation to amend the North Commercial land use designation per the 5 th Cycle
Housing Element Programs 2E and 2G, which is a key step necessary to avoid State
decertification of the City’s Housing Element; and
WHEREAS, this Resolution is exempt from further analysis in accordance with
the California Environmental Quality Act (CEQA) pursuant to CEQA Guidelines Section
15162 and 15163 because future development in the North Commercial Zone has
already been the subject of prior environmental analysis including Final Program
Environmental Impact Report (PEIR) for the Professional Commercial and North
Commercial Zoning Code Amendment (SCH# 2019029058) certified by the City
Council on September 8, 2020 (Resolution 2020-47) and the 6th Cycle Housing Element
Update PEIR (SCH# 2020029064) certified by the City Council on October 5, 2020
(Resolution 2020-52). Based on a review of the entire record, including without
limitation the PEIRs referenced above, no new or substantially greater impacts would
result from implementation of Housing Element Programs 2E and 2G and no further
environmental analysis or documentation is necessary.
NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Del
Mar hereby adopts General Plan Amendment GPA 20-004 amending the North
Commercial land use designation to implement Housing Element Programs 2E and 2G
(as attached in Exhibit “A”).
PASSED, APPROVED AND ADOPTED by the City Council of the City of Del Mar,
California, at a Regular Meeting held on the 16th day of February 2021.

___________________________
Terry Gaasterland Mayor
City of Del Mar
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APPROVED AS TO FORM:

__________________________
Leslie E. Devaney, City Attorney
City of Del Mar

ATTEST AND CERTIFICATION:
STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
CITY OF DEL MAR
I, ASHLEY JONES, Administrative Services Director/City Clerk of the City of Del
Mar, California, DO HEREBY CERTIFY, that the foregoing is a true and correct copy
of Resolution No. 2021- XX, adopted by the City Council of the City of Del Mar,
California, at a Regular Meeting held the 16th day of February 2021 by the following
vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
Ashley Jones, Administrative Services
Director/City Clerk
City of Del Mar
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General Plan (Community Plan) Amendment to North Commercial Land Use Designation
Amend the North Commercial land use category in the Del Mar Community Plan
Community Development section per 5th Cycle Housing Element Programs 2E and 2G to
read as follows:
North Commercial
This land use classification is intended to allow activities that provide a service to the
community, including a range of commercial and light industrial uses, and residential uses.
Development should be of low intensity and profile, offering substantial open space.
Multiple dwelling unit residential at a density of 20 dwelling units per acre is an allowed use
on parcels as shown on the Figure below. To assure priority for coastal-dependent and
coastal-related development that avoids impacts to sensitive wetland habitat and the San
Dieguito River and Lagoon, multiple dwelling unit residential use shall be prohibited in the
Community Plan Valley District on the North County Transit District (NCTD)-owned wye
property (APN 299-071-02-00) located on the west side of Jimmy Durante Boulevard and
parcels located north of San Dieguito Drive on the east side of Jimmy Durante Boulevard
(299-100-32-00, 299-100-33-00, 299-100-34-00, 299-100-35-00, 299-100-36-00).
Pursuant to 5th Cycle Housing Element Program 2G, which is required by California
Government Code Sections 65583(c)(1)(A) and 65583.2(h) and (i), two parcels in North
Commercial (APNs 299-100-47-00 and 299-100-48-00) located south of the corner at Jimmy
Durante Boulevard and San Dieguito Drive in the Community Plan North Hills District are
designated to allow “by-right” multiple dwelling unit residential at a density of 20-25 dwelling
units per acre.
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RESOLUTION NO. 2021-XX
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DEL
MAR, CALIFORNIA, TO ADOPT AN AMENDMENT TO THE CITY
OF DEL MAR COMMUNITY PLAN (GENERAL PLAN) TO AMEND
THE NORTH COMMERCIAL LAND USE DESIGNATION PER
REQUIRED 5TH CYCLE HOUSING ELEMENT IMPLEMENTATION
PROGRAM 2G TO ALLOW MULTIPLE DWELLING UNIT
RESIDENTIAL USE AT A RANGE OF 20 TO 25 DWELLING UNITS
PER ACRE ON APN 299-100-47 AND 299-100-48 TO
DEMONSTRATE COMPLIANCE WITH STATE HOUSING LAW AS
NECESSARY
TO
AVOID
HOUSING
ELEMENT
DECERTIFICATION AND MINIMIZE OR AVOID OTHER STATE
ENFORCEMENT PENALTIES AND FINES; ALL RELATING TO A
TOTAL OF TWO EXISTING PARCELS LOCATED IN THE NORTH
COMMERCIAL ZONE IN THE CITY OF DEL MAR, CALIFORNIA
WHEREAS, the City of Del Mar Community Plan is the General Plan for the City
of Del Mar; and
WHEREAS, the Housing Element is a required component of the City’s
Community Plan per State law and the City’s certified 5th Cycle Housing Element
(planning period 2013-2021) is the City’s existing Housing Element; and
WHEREAS, proposed General Plan Amendment (GPA 20-004) is a required
action for the City to implement required 5th Cycle Housing Element Program 2G and
demonstrate compliance with State law; and
WHEREAS, 5th Cycle Housing Element Program 2G requires the City amend its
Community Plan North Commercial land use designation and Rezone APNs 299-10047 and 299-100-48 located in the North Commercial Zone to allow multiple dwelling
unit residential use by-right at a density range of 20-25 dwelling units per acre; and
WHEREAS, the proposed General Plan Amendment will supplement prospective
actions by the Del Mar City Council that are currently in process to adopt the Zoning
Code Amendment (ZA 20-003), Local Coastal Program Amendment (LCPA 20-003),
and Rezone (RP 20-001) actions, which together with this Resolution are all required
for implementation of Program 2G per State Housing law; and
WHEREAS, the proposed General Plan Amendment will apply to two vacant
parcels in the North Commercial Zone that have the North Commercial land use
designation; and
WHEREAS, the proposed General Plan Amendment allows multiple dwelling unit
residential use at a density of 20 to 25 dwelling units per acre on APNs 299-100-47 and
299-100-48 per Program 2G and Government Code Sections 65583.2(h) and (i) to
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satisfy the required rezone program as mandated by State law to create adequate sites
at sufficient density to facilitate affordable housing through a by-right local approval
process; and
WHEREAS, the proposed General Plan Amendment is substantially different
than previous versions of the amendment considered by the City Council on September
8 and October 5, 2020; and
WHEREAS, the proposed General Plan Amendment will effectively address the
City’s obligation to amend the North Commercial land use designation per the 5 th Cycle
Housing Element Program 2G, which is a key step necessary to avoid State
decertification of the City’s Housing Element; and
WHEREAS, this Resolution is exempt from further analysis in accordance with
the California Environmental Quality Act (CEQA) pursuant to CEQA Guidelines Section
15162 and 15163 because future development in the North Commercial Zone has
already been the subject of prior environmental analysis including Final Program
Environmental Impact Report (PEIR) for the Professional Commercial and North
Commercial Zoning Code Amendment (SCH# 2019029058) certified by the City
Council on September 8, 2020 (Resolution 2020-47) and the 6th Cycle Housing Element
Update PEIR (SCH# 2020029064) certified by the City Council on October 5, 2020
(Resolution 2020-52). Based on a review of the entire record, including without
limitation the PEIRs referenced above, no new or substantially greater impacts would
result from implementation of Housing Element Program 2G and no further
environmental analysis or documentation is necessary.
NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of Del
Mar hereby adopts General Plan Amendment GPA 20-004 amending the North
Commercial land use designation to implement Housing Element Program 2G (as
attached in Exhibit “A”).
PASSED, APPROVED AND ADOPTED by the City Council of the City of Del Mar,
California, at a Regular Meeting held on the 16th day of February 2021.

___________________________
Terry Gaasterland Mayor
City of Del Mar
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APPROVED AS TO FORM:

__________________________
Leslie E. Devaney, City Attorney
City of Del Mar

ATTEST AND CERTIFICATION:
STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
CITY OF DEL MAR
I, ASHLEY JONES, Administrative Services Director/City Clerk of the City of Del
Mar, California, DO HEREBY CERTIFY, that the foregoing is a true and correct copy
of Resolution No. 2021- XX, adopted by the City Council of the City of Del Mar,
California, at a Regular Meeting held the 16th day of February 2021 by the following
vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
Ashley Jones, Administrative Services
Director/City Clerk
City of Del Mar
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Resolution “Exhibit A”
General Plan (Community Plan) Amendment to North Commercial Land Use Designation
Amend the North Commercial land use category in the Del Mar Community Plan
Community Development section per 5th Cycle Housing Element Program 2G to read as
follows:
North Commercial
This land use classification is intended to allow activities that provide a service to the
community, including a range of commercial and light industrial uses, and residential uses.
Development should be of low intensity and profile, offering substantial open space.
Pursuant to 5th Cycle Housing Element Program 2G, which is required by California
Government Code Sections 65583(c)(1)(A) and 65583.2(h) and (i), two parcels in North
Commercial (APNs 299-100-47-00 and 299-100-48-00) located south of the corner at Jimmy
Durante Boulevard and San Dieguito Drive in the Community Plan North Hills District are
designated to allow “by-right” multiple dwelling unit residential at a density of 20-25 dwelling
units per acre.
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Figure – North Commercial
Multi dwelling unit residential allowed at
a density of up to 20-25 du/ac per Housing
Element Implementation Overlay Zone on APNs
299-100-47 and 299-100-48
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ATTACHMENT B
ORDINANCE NO. 2021-XX
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
DEL MAR, CALIFORNIA, ADDING ZONING CHAPTER
30.20 TO THE DEL MAR MUNICIPAL CODE TO CREATE A
NEW HOUSING ELEMENT IMPLEMENTATION OVERLAY
ZONE AS AN OVERLAY ZONING TOOL THAT CAN BE
APPLIED TO REAL PROPERTY THROUGH FUTURE
REZONE ACTIONS AT THE DISCRETION OF THE CITY
COUNCIL
WHEN
NECESSARY
TO
IMPLEMENT
REQUIRED CITY OF DEL MAR HOUSING ELEMENT
PROGRAM ACTIONS PER STATE LAW
WHEREAS, the Housing Element is a State-mandated policy document with
associated mandated regulatory requirements as set forth in the California Government
Code; and
WHEREAS, California Government Code §65583.2(h) and (i) imposed a
requirement on the City of Del Mar to process a rezone program as reflected in the
existing 5th Cycle Housing Element Program 2G due to the City’s failed progress during
its 4th Cycle Housing Element planning period; and
WHEREAS, State law requires the City complete implementation of the required
Program 2G rezone action by April 15, 2021, which is the end of the 5th Cycle planning
period, in order to avoid enforcement penalties set forth in the Government Code; and
WHEREAS, 5th Cycle Housing Element Program 2G requires the City amend its
Community Plan North Commercial land use designation and Rezone APNs 299-100-47
and 299-100-48 located in the North Commercial Zone to allow multiple dwelling unit
residential use by-right at a density range of 20-25 dwelling units per acre; and
WHEREAS, the proposed Housing Element Implementation Overlay Zone will
facilitate timely implementation of the required Program 2G rezone action; and
WHEREAS, once created, the overlay zone could be applied to parcels throughout
the City via rezone actions in the future as necessary to implement the City’s Housing
Element and comply with State law; and
WHEREAS, pursuant to State law, rezone programs in the overlay zone will be
subject to an administrative level ministerial approval process where submitted
development applications will be reviewed for compliance with the published development
standards and mitigation, monitoring, and reporting criteria; and
WHEREAS, on January 12, 2021, the Planning Commission unanimously recommended
that the City Council proceed with timely approval to bring the City into compliance with
State law and minimize the City’s risk of State penalties, fiscal impacts, and associated
negative consequences due to its current status in violation of State law.
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NOW THEREFORE, BE IT RESOLVED that the City Council of the City of Del Mar does
hereby ordain as follows:
SECTION ONE:
That the Del Mar Municipal Code (DMMC) be amended to add a new
Chapter 30.92 Housing Element Implementation Overlay Zone to read as follows:
Chapter 30.92 – Housing Element Implementation Overlay Zone
30.92.010

Purpose

The purpose and intent of the Housing Element Implementation Overlay Zone is to
facilitate housing opportunities within the community via implementation of required
rezone programs pursuant to the City of Del Mar’s adopted Housing Element where
required for compliance with State Housing Element law.
30.92.020

Areas of Applicability

The areas of applicability for the Housing Element Implementation Overlay Zone shall
include the following properties:
APN Location
299-100-47-00
299-100-48-00

30.92.030

Housing Element Program Description
5th Cycle Program 2-G – Two Parcels further described
in DMMC Section 30.92.030(E)

Base Zone
North Commercial
(NC)

Process for Permit Approval

A.

Notwithstanding the standard permit process provisions of the Del Mar Municipal
Code, permit approvals for proposed multiple dwelling unit housing development
within the Housing Element Implementation Overlay Zone shall be issued in
accordance with an administrative level ministerial approval process where the
proposed development is consistent with the applicable Housing Element program
indicated in Section 30.92.020 and development standards in Section 30.92.040.

B.

Proposed development on property in the Housing Element Implementation
Overlay Zone that does not meet the criteria stated in Section 30.92.030(A) shall
be subject to the standard procedures for permit approval pursuant to the Del Mar
Municipal Code.

C.

An administrative Coastal Development Permit (CDP) shall be required for
proposed development.
(1)
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(2)

The Planning Director shall prepare written findings of fact in accordance
with Section 30.75.140 as necessary to support any decision to grant permit
approval.

(3)

No public hearing shall be required.

(4)

Public notice shall be required in accordance with Section 30.75.120.

(5)

Once a final decision of approval, conditional approval, or denial is issued
by the Planning Director, the notice of final action shall be provided within
seven calendar days to the Executive Director of the Coastal Commission
and to any interested parties who requested notice in writing in accordance
with Section 30.75.100.

(6)

Within the appealable area of the coastal zone (Section 30603 of the
Coastal Act and as generally shown on the City Post Certification Map)
property that is located between the first public road and the sea, within 300
feet of a beach or the mean high tide line, and all areas within 100 feet of
wetlands and streams), the Planning Director’s decision to approve an
Administrative CDP in the Housing Element Implementation Overlay Zone
may be appealed to the Coastal Commission within 10 calendar days in
accordance with Section 30.75.110. Proposed development in the Housing
Element Implementation Overlay Zone that is located outside of the coastal
zone appealable area is not appealable to the Coastal Commission.

D.

Upon issuance of an administrative CDP, the applicant may apply for an
administrative level approval of Construction Permits as applicable in accordance
with DMMC Chapter 23.05 (Construction Permits).

E.

5th Cycle Housing Element – Housing Program 2-G
Pursuant to Government Code Sections 65583(c)(1)(A) and 65583.2(h) and (i), the
City will rezone two adjacent vacant parcels at the south corner of Jimmy Durante
Boulevard and San Dieguito Drive, roughly 2.3 acres in size in the NC Zone, to
allow, “by right”, residential development of the properties at a density of 20-25
du/ac with such density allowance to include a requirement for a percentage of the
residential units to be available, long-term, at affordable rates, either through
dedication to a non-profit housing advocacy organization or through deed
restrictions for no less than the minimum duration required under state housing
law applicable to affordable dwelling units. City Council adopted Rezone RP 20001 on [Insert final adoption date and (Ordinance 2021-XX)].

30.92.040

Development Standards

The development standards applicable to proposed development in the Housing Element
Implementation Overlay Zone shall be in accordance with the applicable base zone and
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overlay zones, unless otherwise indicated in DMMC Chapter 30.92 or where necessary
to comply with Federal and State law.
30.92.050

Mitigation, Monitoring, and Reporting

All proposed multiple dwelling unit housing development within the Housing Element
Implementation Overlay Zone shall be subject to the following objective standard
protocols for mitigation, monitoring, and reporting as necessary to avoid a significant
impact to the environment in accordance with applicable State and Federal laws.
A.

Cultural Resources
(1)

(2)

Historic Resources
a.

Where development would involve the alteration or demolition of a
structure greater than 50 years old, a historic evaluation by a
Secretary of Interior's Standards for Architectural Historian or
Historic Architect shall be provided to determine if the resource
meets the definition of a Historic Resource as defined in CEQA
Guidelines Section 15064.5. If the structure is determined to be a
Historic Resource, any proposed alteration shall follow mitigation
guidelines contained in CEQA Guidelines Section 15126.4(b).
Mitigation standards may include, but are not limited to avoidance
and preservation, conducting alterations in a manner consistent with
the Secretary of the Interior’s Standards for the Treatment of Historic
Properties (including as applicable, standards for Preservation,
Rehabilitation, Restoration and Reconstruction), and documenting
resources. The approach to comply with these standards shall be
prepared by an Architectural Historian or Historic Architect and
provided to the City.

b.

Demolition and/or significant diminution of designated historic
landmarks shall be prohibited.

Native American Consultation
Upon receipt of a development proponent’s preliminary application, the City
shall request consultation regarding the proposed development with any
California Native American Tribe that is traditionally and culturally affiliated
with the geographic area, as described in Section 21080.3.1 of the Public
Resources Code, and contact the Native American Heritage Commission
for assistance in identifying any California Native American Tribe. The City
shall provide formal notice for each Tribe traditionally and culturally affiliated
with the geographic area of the project site including the location and a
description of the proposed development, and an invitation to engage in
scoping consultation. Each Tribe that receives this notice has 30 calendar
days to accept the invitation to engage in consultation. The local
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government must initiate consultation within 30 calendar days of a Tribe’s
acceptance of the invitation to engage in consultation. Consultation occurs
between the City and the tribe(s) and must comply with the confidentiality
requirements. Tribal consultation concludes either 1) upon documentation
of an enforceable agreement regarding the treatment of tribal resources at
the project site (Government Code §65913.4(b)(2)(D)(i)), or 2) one or more
parties to the consultation, acting in good faith and after a reasonable effort,
conclude that a mutual agreement cannot be achieved (Government Code
§65913.4(b)(2)(D)(ii)).
(3)

(4)

30

Archaeological Survey
a.

Where a site has been disturbed from prior development or grading
activities, eliminating the possibility of surface archaeological
resources to be encountered, an archaeological survey shall not be
required.

b.

For all other sites, an archaeological survey report shall be submitted
by a Registered Professional Archaeologist.
i.

The survey report shall include a record search of known
archaeological resources and document results of the field
survey including any resources encountered.

ii.

If the surveys find the potential for significant resources, the
Registered Professional Archaeologist shall develop and
implement an archaeological testing program. The testing
program shall be adequate to allow a determination of
significance pursuant to CEQA Guidelines Section 15064.5(b)
and shall include a Native American monitor. Should the
testing find significant resources are present, a mitigation
program shall be implemented consistent with CEQA
Guidelines Section 15126.4(b)(3). Mitigation may include, but
is not limited to, conservation and protection of the site in
perpetuity, implementation of a data recovery plan, or other
on-site preservation methods such as capping.

iii.

A Native American monitor shall be consulted regarding the
proposed mitigation plan. If there is disagreement regarding
the culturally affiliated tribal government, the Native American
Heritage Commission shall be consulted. All reports,
methods, testing programs, curation, and other aspects of the
archaeological investigation shall follow the Secretary of the
Interior’s Guidelines for Archaeological Documentation.

Archaeological and Native American Monitoring
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31

a.

Archaeological monitoring is required in accordance with Section
30.92.050(A)(3)(b), unless a Registered Professional Archaeologist
and Native American Monitor provide written recommendation that
monitoring is not recommended.

b.

Prior to the start of any ground-disturbing activity, an archaeological
and Native American monitor shall be retained to monitor grounddisturbing activities including, but not limited to, grading, excavation,
brush clearance, and grubbing. The archaeological monitor shall
conduct preconstruction cultural resources worker sensitivity training
to bring awareness to personnel of actions to be taken in the event
of a cultural resources discovery.

c.

The duration and timing of monitoring shall be determined by the
qualified archaeologist in consultation with the City and the Native
American Monitor. Initially, all ground-disturbing activities shall be
monitored. However, the qualified archaeologist, based on
observations of soil stratigraphy or other factors, and in consultation
with the City and the Native American Monitor, may reduce the level
of monitoring as warranted.

d.

In the event that archaeological resources are accidently discovered
or unearthed during construction activities, all earth-disturbing work
within a 25-meter radius shall be temporarily suspended or
redirected until the qualified archaeologist has identified and
evaluated the nature and significance of the find, in compliance with
CEQA Guidelines Section 15064.5(f). Construction activities shall be
redirected to other work areas until the archaeologist determines that
work can resume in the vicinity of the find. If the artifact that is
accidentally discovered or unearthed is of Native American origin,
the certified archaeologist and a culturally affiliated Native American
with knowledge of cultural resources shall be consulted for
identification and evaluation. If the discovery is determined
significant, a data recovery program or other treatment method
determined in consultation with the City and Native American with
knowledge of the cultural resources, if applicable, shall be
implemented in order to mitigate impacts to the resource.

e.

In the event that human remains are discovered or unearthed during
construction activities, all earth-disturbing work within a 25-meter
radius of the human remains shall be temporarily suspended or
redirected and the county coroner must be contacted as required by
California Health and Safety Code Section 7050.5. If the remains are
determined by the coroner to be Native American in origin, the
coroner is responsible for contacting the Native American Heritage
Commission (NAHC) within 24 hours. California PRC Sections
5097.94 and 5097.98 require consultation with the NAHC, protection
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of Native American remains, and notification of most likely
descendants to ensure the appropriate and dignified treatment of
Native American human remains and any associated grave goods.
B.

32

Biological Resources
(1)

The applicant shall provide information with the development application
detailing the biological resources present on-site including identification of
jurisdictional resources such as State or Federal wetland, environmentally
sensitive habitat area (as defined in DMMC Section 30.75.030). If wetlands
are present as defined in DMMC Section 30.53.030, a jurisdictional wetland
delineation shall be provided. If there is a potential for sensitive plant or
wildlife species to be present, applicable protocol surveys shall be
conducted.

(2)

If wetlands are present on-site the project design shall ensure wetlands are
preserved and where appropriate restored, along with a minimum 100-foot
wetland buffer. If wetlands are located off-site, a 100-foot wetland buffer
shall be provided from the edge of the off-site wetland to the edge of the
development footprint. The wetland buffer may be reduced to no less than
50-feet with written concurrence from the California Department of Fish and
Wildlife (CDFW). Permitted uses in wetlands are specified in DMMC
Section 30.53.080. Wetland buffers shall be consistent with DMMC Section
30.53.090. Public access to wetlands and wetland buffer areas shall be
restricted as necessary to maintain the biological productivity of the wetland.
This may be accomplished by landscape berms, fencing, or other suitable
barriers.

(3)

Sensitive habitat areas (including wetlands and wetland buffers) shall be
retained or restored to their natural state to ensure the future protection of
the designated area(s) from encroachment, disturbance, or degradation.
Prior to the issuance of Certificate(s) of Occupancy, protected habitat areas
shall be preserved through recordation of an open space deed restriction,
conservation easement, or open space easement over the protected
area(s) to ensure their protection and to serve notice to the property owner,
subsequent owners or interested parties of the restrictions in effect on such
property.

(4)

Impacts to Environmentally Sensitive Habitat Areas shall be avoided to the
maximum extent feasible. Where impacts cannot be avoided, the applicant
shall identify and implement the mechanism(s) proposed to offset impacts,
which may include one or more of the following:
a.

Implementation of on-site restoration, including a monitoring and
long-term management component.

b.

Conservation of habitat on-site.
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c.

C.

(5)

Removal of protected trees as defined in DMMC Section 23.50.020(E) shall
be replaced consistent with the ratios provided in DMMC Section 23.50.090
or through payment into the City’s Tree Mitigation Fund if on-site
replacement is deemed not suitable by a qualified arborist due to site
constraints and/or vegetation.

(6)

The clearing and grading of trees and shrubs shall occur outside of the
avian and raptor breeding season of January 1 through August 31 to avoid
damage to nests and nesting birds consistent with the Migratory Bird Treaty
Act. If clearing and grading during the avian breeding season is proposed,
then a focused nest survey shall be conducted by a qualified biologist 72
hours prior to the vegetation removal. If active nests are discovered during
the nest survey, those nests shall be avoided until the young have fledged.
The qualified biologist shall recommend appropriate nest setback distances
to be implemented during construction that are based on the species of bird
and applicability of noise attenuation measures, the topography between
the nest and the proposed disturbance activity, and the surrounding
vegetation.

(7)

Where habitat for California gnatcatcher is present within or adjacent to the
project site, breeding season avoidance measures shall be implemented. If
project-related work is to occur during the breeding season for California
gnatcatcher (February 15 through August 31), pre-construction protocollevel surveys for California gnatcatcher shall be performed to determine the
status of breeding California gnatcatchers on site and within 500 feet of the
site. If a nesting California gnatcatcher pair is detected on site or within 500
feet of the site, noise attenuation measures shall be implemented to ensure
that ambient noise levels are equal to or less than 60 decibels at the nest.
Nest monitoring by an individual holding a Section 10(a) U.S. Fish and
Wildlife Service recovery permit for California gnatcatcher shall be
conducted to ensure that the nesting California gnatcatchers remain
undisturbed by construction.

(8)

Where landscaping or revegetation is proposed in proximity to native
vegetation on- or off-site, the landscaping and/or revegetation plan shall not
include any invasive plant species listed on the California Invasive Plant
Council’s Invasive Plant Inventory Database.

Noise
(1)

33

Purchase of habitat credits at an off-site mitigation bank if onsite
restoration and/or conservation of habitat on-site is deemed not
suitable by a qualified biologist due to site constraints and/or
vegetation.

Construction Noise. The applicant shall provide a construction noise
mitigation program to the City that demonstrates how construction activities
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will comply with DMMC Section 9.20.050. Construction noise reduction
measures may include, but are not limited to the following:

(2)

D.

a.

Temporary sound barriers/shielding adjacent to sensitive receivers.
The required location, height, and materials of the barrier shall be
specified.

b.

Siting of staging areas, stationary noise sources, and other noise
generators away from sensitive receivers.

c.

Reduction of construction equipment idling time and fitting of
construction equipment with noise reducing devices.

d.

Resident notification of construction schedule.

On-site Noise.
a.

Project designs shall ensure all outdoor noise generating equipment
is shielded to provide noise attenuation to achieve noise level limits
at the nearest property line consistent with DMMC Section 9.20.040
- Sound Level Limits.

b.

Project outdoor use areas shall be shielded from roadway noise
through building attenuation or other methods.

Paleontological Resources
(1)

(2)

Applicants shall be required to provide the following supporting information
as part of a development application to determine applicability of this
section:
a.

The types and depth of geological formations present.

b.

The paleontological sensitivity of each geologic formation.

c.

Proposed grading depths into each formation.

Any project that requires disturbance into high or moderate sensitivity
paleontological formations shall be required to provide a paleontological
monitor during ground disturbing activities. The requirement shall be as
follows:
a.

34

A qualified paleontologist (an individual with an MS or PhD in
paleontology or geology who is familiar with paleontological
procedures and techniques, who is knowledgeable in the geology
and paleontology of San Diego County, and who has worked as a
paleontological mitigation project supervisor in the County for a least
one year) shall attend the preconstruction meeting to consult with the
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grading and excavation contractors concerning excavation
schedules, paleontological field techniques, and safety issues.

35

b.

A paleontological monitor (an individual who has experience in the
collection and salvage of fossil materials, working under the direction
of a qualified paleontologist) shall be on site on a full-time basis
during the original cutting of previously undisturbed deposits of high
paleontological resource potential to inspect exposures for contained
fossils.

c.

Grading activities in previously undisturbed deposits of moderate
paleontological resource potential shall be monitored on a part-time
basis. In the event that paleontological resources are discovered or
unearthed during project subsurface activities, all earth-disturbing
work within a 100-meter radius shall be temporarily suspended or
redirected until a certified paleontologist has recovered, identified,
and/or evaluated the nature and significance of the find, in
compliance with CEQA Guidelines Section 15064.5(f). After the find
has been appropriately mitigated, work in the area may resume.

d.

During the monitoring and recovery phases of the mitigation
program, the qualified paleontologist and/or the paleontological
monitor shall routinely collect stratigraphic data (e.g., lithology,
vertical thickness, lateral extent of strata, nature of upper and lower
contacts, and taphonomic character of exposed strata). Collection of
such data is critical for providing a stratigraphic context for any
recovered fossils.

e.

Fossil remains collected during monitoring and salvage shall be
cleaned (removal of extraneous enclosing sedimentary rock
material), repaired (consolidation of fragile fossils and gluing
together broken pieces), sorted (separating fossils of the different
species), and cataloged (scientific identification of species,
assignment of inventory tracking numbers, and recording of these
numbers in a computerized collection database) as part of the
mitigation program. Prepared fossils, along with copies of all
pertinent field notes, photos, and maps, shall be deposited (as a
donation) in a scientific institution with permanent paleontological
collections such as the San Diego Natural History Museum. Donation
of the fossils shall be accompanied by financial support for
preparation, curation, and initial specimen storage, if this work has
not already been completed.

f.

A final summary report shall be completed that outlines the results of
the mitigation program. This report shall include discussions of the
methods used, stratigraphic section(s) exposed, fossils collected,
and significance of recovered fossils.
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E.

Public Views

Projects shall be designed to ensure that no primary scenic views or scenic views from
public streets, roads or pedestrian trails are obstructed, unless there is no feasible
alternative siting which eliminates or significantly reduces the obstruction, and that the
bulk and scale of the proposed structure have been minimized to the greatest extent
feasible commensurate with preserving the physical characteristics of the site. Protection
of public views will be evaluated based on consistency with public view protection policies
IV-22 through IV-27 of the City of Del Mar Local Coastal Program (LCP) Land Use Plan.
F.

Steep Slopes

Construction, grading, or other encroachment of any kind on substantial steep slopes
exceeding 25 percent grade, or within 20 feet of the top or 10 feet of the bottom of
substantial steep slopes exceeding 25 percent grade, or the construction of structures
which overhang such steep slopes or steep slope setbacks, shall be prohibited except as
specified in DMMC Section 30.52.060(A).
G.

Wildfire

To ensure protection of the public health and safety from wildfire, all development within
or adjacent to a “Very High” or “High” Fire Hazard Severity Zone shall be required to
incorporate enhanced fire safety measures consistent with the State Fire Code and
Building Code to the satisfaction of the Fire Marshall and Building Official.
SECTION TWO: That DMMC Section 30.75.080 (Coastal Development Permits Issued
by the City) be amended to read as follows:
30.75.080

Coastal Development Permits Issued by the City – Issuing Authority, Public
Hearing Required

A. through D. [No change]
E.

The Director of Planning and Community Development shall serve as the Issuing
Authority to render a determination on applications for Coastal Development
Permits for the following:
1. through 3. [No change]
4.

Applications for by-right multiple dwelling unit development in accordance
with the Housing Element Implementation Overlay Zone pursuant to
Chapter 30.92.

SECTION THREE: That the City of Del Mar Local Coastal Program (LCP) be amended
to incorporate the new DMMC Zoning Chapter 30.92 Housing Element Implementation
Overlay Zone as identified in Section One of this Ordinance and to reflect the ancillary
amendment to existing Section 30.75.080 (Coastal Development Permits Issued by the
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City) that clarifies the by-right local permit process that applies in the Housing Element
Implementation Overlay Zone pursuant to State law.
SECTION FOUR: That the City Council finds that approval of this Ordinance is Statutorily
Exempt from the California Environmental Quality Act (CEQA) pursuant to CEQA
Guidelines Section 15265 because the proposed action constitutes an amendment to the
City’s certified Local Coastal Program. Notwithstanding the applicability of the Statutory
Exemption, this ordinance is sufficiently covered per CEQA Guidelines Sections 15162
and 15163 because future development in the North Commercial Zone has already been
the subject of prior environmental analysis including Final Program Environmental Impact
Report (PEIR) for the Professional Commercial and North Commercial Zoning Code
Amendment (SCH# 2019029058) certified by the City Council on September 8, 2020
(Resolution 2020-47) and the 6th Cycle Housing Element Update PEIR (SCH#
2020029064) certified by the City Council on October 5, 2020 (Resolution 2020-52).
Based on a review of the entire record, including without limitation the PEIRs referenced
above, no new or substantially greater impacts would result from implementation of
Housing Element Programs 2E and 2G and no further environmental analysis or
documentation is necessary
SECTION FIVE: This Ordinance was introduced by the City Council on February 16,
2021.
SECTION SIX: The City Clerk is directed to prepare and have published a summary of
this Ordinance no less than five days prior to the consideration of its adoption and again
within 15 days following adoption indicating the votes cast.
SECTION SEVEN: Upon adoption, the Ordinance will be submitted to the California
Coastal Commission for certification as a Local Coastal Program Amendment. The
Ordinance will take effect and be in force on the date the Coastal Commission takes
action to unconditionally certify the Local Coastal Program Amendment.
SECTION EIGHT: The City shall file a copy of the adopted Ordinance with the State
Department of Housing and Community Development by April 15, 2021.
SECTION NINE: If any section, sentence, clause, or phrase of this Ordinance is for any
reason held to be invalid, illegal or unconstitutional by a decision or order of any court of
competent jurisdiction, then such decision or order shall not affect the validity and
enforceability of the remaining portions of this Ordinance. The City Council hereby
declared that it would have passed and adopted this Ordinance, and each section,
sentence, clause, or phrase thereof, irrespective of the fact that any one or more sections,
subsections, sentences, clauses, or phrases is declared invalid, illegal or unconstitutional.
BE IT FURTHER RESOLVED, that staff is hereby directed to submit the Local
Coastal Program Amendment to the Coastal Commission for certification.
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PASSED, APPROVED AND ADOPTED at a regular meeting of the City Council held on
the ____ day of _____ 2021.

________________________________
Terry Gaasterland, Mayor
City of Del Mar
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APPROVED AS TO FORM:

______________________________
Leslie E. Devaney, City Attorney
City of Del Mar

ATTEST AND CERTIFICATION:
STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
CITY OF DEL MAR

I, ASHLEY JONES, Administrative Services Director/City Clerk of the City of Del Mar,
California, DO HEREBY CERTIFY, that the foregoing is a true and correct copy of
Ordinance No. 2021-____, which has been published pursuant to law, and adopted by
the City Council of the City of Del Mar, California, at a Regular Meeting held the ___ day
of __________, 2021, by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:

______________________________
Ashley Jones, Administrative Services
Director/City Clerk
City of Del Mar
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Strikeout Underline for Proposed Housing Element Implementation Overlay Zone
Chapter 30.92 Housing Element Implementation Overlay Zone
30.92.010

Purpose

The purpose and intent of the Housing Element Implementation Overlay Zone is to facilitate
housing opportunities within the community via implementation of required rezone programs
pursuant to the City of Del Mar’s adopted Housing Element where required for compliance with
State Housing Element law.
30.92.020

Areas of Applicability

The areas of applicability for the Housing Element Implementation Overlay Zone shall include
the following properties:
APN Location
299-100-47-00
299-100-48-00

30.92.030

Housing Element Program Description
5th Cycle Program 2-G – Two Parcels further described
in DMMC Section 30.92.030(E)

Base Zone
North Commercial
(NC)

Process for Permit Approval

A.

Notwithstanding the standard permit process provisions of the Del Mar Municipal Code,
permit approvals for proposed multiple dwelling unit housing development within the
Housing Element Implementation Overlay Zone shall be issued in accordance with an
administrative level ministerial approval process where the proposed development is
consistent with the applicable Housing Element program indicated in Section 30.92.020
and development standards in Section 30.92.040.

B.

Proposed development on property in the Housing Element Implementation Overlay
Zone that does not meet the criteria stated in Section 30.92.030(A) shall be subject to
the standard procedures for permit approval pursuant to the Del Mar Municipal Code.

C.

An administrative Coastal Development Permit (CDP) shall be required for proposed
development.
(1)

The administrative CDP shall be obtained in accordance with Section
30.75.080(E).

(2)

The Planning Director shall prepare written findings of fact in accordance with
Section 30.75.140 as necessary to support any decision to grant permit approval.

(3)

No public hearing shall be required.

(4)

Public notice shall be required in accordance with Section 30.75.120.
1
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(5)

Once a final decision of approval, conditional approval, or denial is issued by the
Planning Director, the notice of final action shall be provided within seven
calendar days to the Executive Director of the Coastal Commission and to any
interested parties who requested notice in writing in accordance with Section
30.75.100.

(6)

Within the appealable area of the coastal zone (Section 30603 of the Coastal Act
and as generally shown on the City Post Certification Map) property that is
located between the first public road and the sea, within 300 feet of a beach or
the mean high tide line, and all areas within 100 feet of wetlands and streams),
the Planning Director’s decision to approve an Administrative CDP in the Housing
Element Implementation Overlay Zone may be appealed to the Coastal
Commission within 10 calendar days in accordance with Section 30.75.110.
Proposed development in the Housing Element Implementation Overlay Zone
that is located outside of the coastal zone appealable area is not appealable to
the Coastal Commission.

D.

Upon issuance of an administrative CDP, the applicant may apply for an administrative
level approval of Construction Permits as applicable in accordance with DMMC Chapter
23.05 (Construction Permits).

E.

5th Cycle Housing Element – Housing Program 2-G
Pursuant to Government Code Sections 65583(c)(1)(A) and 65583.2(h) and (i), the City
will rezone two adjacent vacant parcels at the south corner of Jimmy Durante Boulevard
and San Dieguito Drive, roughly 2.3 acres in size in the NC Zone, to allow, “by right”,
residential development of the properties at a density of 20-25 du/ac with such density
allowance to include a requirement for a percentage of the residential units to be
available, long-term, at affordable rates, either through dedication to a non-profit
housing advocacy organization or through deed restrictions for no less than the
minimum duration required under state housing law applicable to affordable dwelling
units. City Council adopted Rezone RP 20-001 on [Insert date]_(Ordinance 2021-XX).

2
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30.92.040

Development Standards

The development standards applicable to proposed development in the Housing Element
Implementation Overlay Zone shall be in accordance with the applicable base zone and overlay
zones, unless otherwise indicated in DMMC Chapter 30.92 or where necessary to comply with
Federal and State law.
30.92.050

Mitigation, Monitoring, and Reporting

All proposed multiple dwelling unit housing development within the Housing Element
Implementation Overlay Zone shall be subject to the following objective standard protocols for
mitigation, monitoring, and reporting as necessary to avoid a significant impact to the
environment in accordance with applicable State and Federal laws.
A.

Cultural Resources
(1)

(2)

Historic Resources
a.

Where development would involve the alteration or demolition of a
structure greater than 50 years old, a historic evaluation by a Secretary of
Interior's Standards for Architectural Historian or Historic Architect shall
be provided to determine if the resource meets the definition of a
Historic Resource as defined in CEQA Guidelines Section 15064.5. If the
structure is determined to be a Historic Resource, any proposed
alteration shall follow mitigation guidelines contained in CEQA Guidelines
Section 15126.4(b). Mitigation standards may include, but are not limited
to avoidance and preservation, conducting alterations in a manner
consistent with the Secretary of the Interior’s Standards for the
Treatment of Historic Properties (including as applicable, standards for
Preservation, Rehabilitation, Restoration and Reconstruction), and
documenting resources. The approach to comply with these standards
shall be prepared by an Architectural Historian or Historic Architect and
provided to the City.

b.

Demolition and/or significant diminution of designated historic
landmarks shall be prohibited.

Native American Consultation
Upon receipt of a development proponent’s preliminary application, the City
shall request consultation regarding the proposed development with any
California Native American Tribe that is traditionally and culturally affiliated with
the geographic area, as described in Section 21080.3.1 of the Public Resources
Code, and contact the Native American Heritage Commission for assistance in
identifying any California Native American Tribe. The City shall provide formal
3
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notice for each Tribe traditionally and culturally affiliated with the geographic
area of the project site including the location and a description of the proposed
development, and an invitation to engage in scoping consultation. Each Tribe
that receives this notice has 30 calendar days to accept the invitation to engage
in consultation. The local government must initiate consultation within 30
calendar days of a Tribe’s acceptance of the invitation to engage in consultation.
Consultation occurs between the City and the tribe(s) and must comply with the
confidentiality requirements. Tribal consultation concludes either 1) upon
documentation of an enforceable agreement regarding the treatment of tribal
resources at the project site (Government Code §65913.4(b)(2)(D)(i)), or 2) one
or more parties to the consultation, acting in good faith and after a reasonable
effort, conclude that a mutual agreement cannot be achieved (Government Code
§65913.4(b)(2)(D)(ii)).
(3)

Archaeological Survey
a.

Where a site has been disturbed from prior development or grading
activities, eliminating the possibility of surface archaeological resources
to be encountered, an archaeological survey shall not be required.

b.

For all other sites, an archaeological survey report shall be submitted by a
Registered Professional Archaeologist.
i.

The survey report shall include a record search of known
archaeological resources and document results of the field survey
including any resources encountered.

ii.

If the surveys find the potential for significant resources, the
Registered Professional Archaeologist shall develop and
implement an archaeological testing program. The testing
program shall be adequate to allow a determination of
significance pursuant to CEQA Guidelines Section 15064.5(b) and
shall include a Native American monitor. Should the testing find
significant resources are present, a mitigation program shall be
implemented consistent with CEQA Guidelines Section
15126.4(b)(3). Mitigation may include, but is not limited to,
conservation and protection of the site in perpetuity,
implementation of a data recovery plan, or other on-site
preservation methods such as capping.

iii.
A Native American monitor shall be consulted regarding the
proposed mitigation plan. If there is disagreement regarding the
culturally affiliated tribal government, the Native American Heritage
Commission shall be consulted. All reports, methods, testing programs,
4
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curation, and other aspects of the archaeological investigation shall
follow the Secretary of the Interior’s Guidelines for Archaeological
Documentation.
(4)

Archaeological and Native American Monitoring
a.

Archaeological monitoring is required in accordance with Section
30.92.050(A)(3)(b), unless a Registered Professional Archaeologist and
Native American Monitor provide written recommendation that
monitoring is not recommended.

b.

Prior to the start of any ground-disturbing activity, an archaeological and
Native American monitor shall be retained to monitor ground-disturbing
activities including, but not limited to, grading, excavation, brush
clearance, and grubbing. The archaeological monitor shall conduct
preconstruction cultural resources worker sensitivity training to bring
awareness to personnel of actions to be taken in the event of a cultural
resources discovery.

c.

The duration and timing of monitoring shall be determined by the
qualified archaeologist in consultation with the City and the Native
American Monitor. Initially, all ground-disturbing activities shall be
monitored. However, the qualified archaeologist, based on observations
of soil stratigraphy or other factors, and in consultation with the City and
the Native American Monitor, may reduce the level of monitoring as
warranted.

d.

In the event that archaeological resources are accidently discovered or
unearthed during construction activities, all earth-disturbing work within
a 25-meter radius shall be temporarily suspended or redirected until the
qualified archaeologist has identified and evaluated the nature and
significance of the find, in compliance with CEQA Guidelines Section
15064.5(f). Construction activities shall be redirected to other work areas
until the archaeologist determines that work can resume in the vicinity of
the find. If the artifact that is accidentally discovered or unearthed is of
Native American origin, the certified archaeologist and a culturally
affiliated Native American with knowledge of cultural resources shall be
consulted for identification and evaluation. If the discovery is determined
significant, a data recovery program or other treatment method
determined in consultation with the City and Native American with
knowledge of the cultural resources, if applicable, shall be implemented
in order to mitigate impacts to the resource.

5
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e.

B.

In the event that human remains are discovered or unearthed during
construction activities, all earth-disturbing work within a 25-meter radius
of the human remains shall be temporarily suspended or redirected and
the county coroner must be contacted as required by California Health
and Safety Code Section 7050.5. If the remains are determined by the
coroner to be Native American in origin, the coroner is responsible for
contacting the Native American Heritage Commission (NAHC) within 24
hours. California PRC Sections 5097.94 and 5097.98 require consultation
with the NAHC, protection of Native American remains, and notification
of most likely descendants to ensure the appropriate and dignified
treatment of Native American human remains and any associated grave
goods.

Biological Resources
(1)

The applicant shall provide information with the development application
detailing the biological resources present on-site including identification of
jurisdictional resources such as State or Federal wetland, environmentally
sensitive habitat area (as defined in DMMC Section 30.75.030). If wetlands are
present as defined in DMMC Section 30.53.030, a jurisdictional wetland
delineation shall be provided. If there is a potential for sensitive plant or wildlife
species to be present, applicable protocol surveys shall be conducted.

(2)

If wetlands are present on-site the project design shall ensure wetlands are
preserved and where appropriate restored, along with a minimum 100-foot
wetland buffer. If wetlands are located off-site, a 100-foot wetland buffer shall
be provided from the edge of the off-site wetland to the edge of the
development footprint. The wetland buffer may be reduced to no less than 50feet with written concurrence from the California Department of Fish and
Wildlife (CDFW). Permitted uses in wetlands are specified in DMMC Section
30.53.080. Wetland buffers shall be consistent with DMMC Section 30.53.090.
Public access to wetlands and wetland buffer areas shall be restricted as
necessary to maintain the biological productivity of the wetland. This may be
accomplished by landscape berms, fencing, or other suitable barriers.

(3)

Sensitive habitat areas (including wetlands and wetland buffers) shall be
retained or restored to their natural state to ensure the future protection of the
designated area(s) from encroachment, disturbance, or degradation. Prior to the
issuance of Certificate(s) of Occupancy, protected habitat areas shall be
preserved through recordation of an open space deed restriction, conservation
easement, or open space easement over the protected area(s) to ensure their
protection and to serve notice to the property owner, subsequent owners or
interested parties of the restrictions in effect on such property.
6
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(4)

Impacts to Environmentally Sensitive Habitat Areas shall be avoided to the
maximum extent feasible. Where impacts cannot be avoided, the applicant shall
identify and implement the mechanism(s) proposed to offset impacts, which
may include one or more of the following:
a.

Implementation of on-site restoration, including a monitoring and longterm management component.

b.

Conservation of habitat on-site.

c.

Purchase of habitat credits at an off-site mitigation bank if onsite
restoration and/or conservation of habitat on-site is deemed not suitable
by a qualified biologist due to site constraints and/or vegetation.

(5)

Removal of protected trees as defined in DMMC Section 23.50.020(E) shall be
replaced consistent with the ratios provided in DMMC Section 23.50.090 or
through payment into the City’s Tree Mitigation Fund if on-site replacement is
deemed not suitable by a qualified arborist due to site constraints and/or
vegetation.

(6)

The clearing and grading of trees and shrubs shall occur outside of the avian and
raptor breeding season of January 1 through August 31 to avoid damage to nests
and nesting birds consistent with the Migratory Bird Treaty Act. If clearing and
grading during the avian breeding season is proposed, then a focused nest
survey shall be conducted by a qualified biologist 72 hours prior to the
vegetation removal. If active nests are discovered during the nest survey, those
nests shall be avoided until the young have fledged. The qualified biologist shall
recommend appropriate nest setback distances to be implemented during
construction that are based on the species of bird and applicability of noise
attenuation measures, the topography between the nest and the proposed
disturbance activity, and the surrounding vegetation.

(7)

Where habitat for California gnatcatcher is present within or adjacent to the
project site, breeding season avoidance measures shall be implemented. If
project-related work is to occur during the breeding season for California
gnatcatcher (February 15 through August 31), pre-construction protocol-level
surveys for California gnatcatcher shall be performed to determine the status of
breeding California gnatcatchers on site and within 500 feet of the site. If a
nesting California gnatcatcher pair is detected on site or within 500 feet of the
site, noise attenuation measures shall be implemented to ensure that ambient
noise levels are equal to or less than 60 decibels at the nest. Nest monitoring by
an individual holding a Section 10(a) U.S. Fish and Wildlife Service recovery
permit for California gnatcatcher shall be conducted to ensure that the nesting
California gnatcatchers remain undisturbed by construction.
7
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(8)

C.

Noise
(1)

(2)

D.

Where landscaping or revegetation is proposed in proximity to native vegetation
on- or off-site, the landscaping and/or revegetation plan shall not include any
invasive plant species listed on the California Invasive Plant Council’s Invasive
Plant Inventory Database.

Construction Noise. The applicant shall provide a construction noise mitigation
program to the City that demonstrates how construction activities will comply
with DMMC Section 9.20.050. Construction noise reduction measures may
include, but are not limited to the following:
a.

Temporary sound barriers/shielding adjacent to sensitive receivers. The
required location, height, and materials of the barrier shall be specified.

b.

Siting of staging areas, stationary noise sources, and other noise
generators away from sensitive receivers.

c.

Reduction of construction equipment idling time and fitting of
construction equipment with noise reducing devices.

d.

Resident notification of construction schedule.

On-site Noise.
a.

Project designs shall ensure all outdoor noise generating equipment is
shielded to provide noise attenuation to achieve noise level limits at the
nearest property line consistent with DMMC Section 9.20.040 - Sound
Level Limits.

b.

Project outdoor use areas shall be shielded from roadway noise through
building attenuation or other methods.

Paleontological Resources
(1)

(2)

Applicants shall be required to provide the following supporting information as
part of a development application to determine applicability of this section:
a.

The types and depth of geological formations present.

b.

The paleontological sensitivity of each geologic formation.

c.

Proposed grading depths into each formation.

Any project that requires disturbance into high or moderate sensitivity
paleontological formations shall be required to provide a paleontological
monitor during ground disturbing activities. The requirement shall be as follows:

8
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a.

A qualified paleontologist (an individual with an MS or PhD in
paleontology or geology who is familiar with paleontological procedures
and techniques, who is knowledgeable in the geology and paleontology
of San Diego County, and who has worked as a paleontological mitigation
project supervisor in the County for a least one year) shall attend the
preconstruction meeting to consult with the grading and excavation
contractors concerning excavation schedules, paleontological field
techniques, and safety issues.

b.

A paleontological monitor (an individual who has experience in the
collection and salvage of fossil materials, working under the direction of a
qualified paleontologist) shall be on site on a full-time basis during the
original cutting of previously undisturbed deposits of high paleontological
resource potential to inspect exposures for contained fossils.

c.

Grading activities in previously undisturbed deposits of moderate
paleontological resource potential shall be monitored on a part-time
basis. In the event that paleontological resources are discovered or
unearthed during project subsurface activities, all earth-disturbing work
within a 100-meter radius shall be temporarily suspended or redirected
until a certified paleontologist has recovered, identified, and/or
evaluated the nature and significance of the find, in compliance with
CEQA Guidelines Section 15064.5(f). After the find has been appropriately
mitigated, work in the area may resume.

d.

During the monitoring and recovery phases of the mitigation program,
the qualified paleontologist and/or the paleontological monitor shall
routinely collect stratigraphic data (e.g., lithology, vertical thickness,
lateral extent of strata, nature of upper and lower contacts, and
taphonomic character of exposed strata). Collection of such data is
critical for providing a stratigraphic context for any recovered fossils.

e.

Fossil remains collected during monitoring and salvage shall be cleaned
(removal of extraneous enclosing sedimentary rock material), repaired
(consolidation of fragile fossils and gluing together broken pieces), sorted
(separating fossils of the different species), and cataloged (scientific
identification of species, assignment of inventory tracking numbers, and
recording of these numbers in a computerized collection database) as
part of the mitigation program. Prepared fossils, along with copies of all
pertinent field notes, photos, and maps, shall be deposited (as a
donation) in a scientific institution with permanent paleontological
collections such as the San Diego Natural History Museum. Donation of
the fossils shall be accompanied by financial support for preparation,
9

48

February 16, 2021

Item 05

Attachment C

curation, and initial specimen storage, if this work has not already been
completed.
f.

E.

A final summary report shall be completed that outlines the results of the
mitigation program. This report shall include discussions of the methods
used, stratigraphic section(s) exposed, fossils collected, and significance
of recovered fossils.

Public Views
Projects shall be designed to ensure that no primary scenic views or scenic views from
public streets, roads or pedestrian trails are obstructed, unless there is no feasible
alternative siting which eliminates or significantly reduces the obstruction, and that the
bulk and scale of the proposed structure have been minimized to the greatest extent
feasible commensurate with preserving the physical characteristics of the site.
Protection of public views will be evaluated based on consistency with public view
protection policies IV-22 through IV-27 of the City of Del Mar Local Coastal Program
(LCP) Land Use Plan.

F.

Steep Slopes
Construction, grading, or other encroachment of any kind on substantial steep slopes
exceeding 25 percent grade, or within 20 feet of the top or 10 feet of the bottom of
substantial steep slopes exceeding 25 percent grade, or the construction of structures
which overhang such steep slopes or steep slope setbacks, shall be prohibited except as
specified in DMMC Section 30.52.060(A).

G.

Wildfire
To ensure protection of the public health and safety from wildfire, all development
within or adjacent to a “Very High” or “High” Fire Hazard Severity Zone shall be required
to incorporate enhanced fire safety measures consistent with the State Fire Code and
Building Code to the satisfaction of the Fire Marshall and Building Official.

Ancillary clean up amendment:
30.75.080

Coastal Development Permits Issued by the City – Issuing Authority, Public Hearing
Required

A. through D. [No change]
E.

The Director of Planning and Community Development shall serve as the Issuing Authority to
render a determination on applications for Coastal Development Permits for the following:
1. through 3. [No change]
4.

Applications for by-right multiple dwelling unit development in accordance with the
Housing Element Implementation Overlay Zone pursuant to Chapter 30.92.
10
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ORDINANCE NO. 2021-XX
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
DEL MAR, CALIFORNIA, REZONING REAL PROPERTY
IDENTIFED AS ASSESSORS PARCEL NUMBERS 299-10047 AND 299-100-48 LOCATED IN THE NORTH
COMMERCIAL ZONE TO APPLY THE HOUSING ELEMENT
IMPLEMENTATION OVERLAY ZONE AS NECESSARY TO
IMPLEMENT REQUIRED CITY OF DEL MAR 5TH CYCLE
HOUSING ELEMENT PROGRAM 2G PER STATE
HOUSING LAW
WHEREAS, the Housing Element is a State-mandated policy document with
associated mandated regulatory requirements as set forth in the California Government
Code; and
WHEREAS, California Government Code §65583.2(h) and (i) imposed a
requirement on the City of Del Mar to process a rezone program as reflected in the
existing 5th Cycle Housing Element Program 2G due to the City’s failed progress during
the City’s 4th Cycle Housing Element planning period; and
WHEREAS, State law requires the City complete implementation of the required
Program 2G rezone action by April 15, 2021, which is the end of the 5th Cycle planning
period, in order to avoid enforcement penalties set forth in the Government Code; and
WHEREAS, 5th Cycle Housing Element Program 2G requires the City amend its
Community Plan North Commercial land use designation and Rezone APNs 299-100-47
and 299-100-48 located in the North Commercial Zone to allow multiple dwelling unit
residential use by-right at a density range of 20-25 dwelling units per acre; and
WHEREAS, the proposed Rezone is necessary to comply with State Housing law;
and
WHEREAS, on January 12, 2021, the Planning Commission unanimously
recommended that the City Council proceed with timely approval to bring the City into
compliance with State law and minimize the City’s risk of State penalties, fiscal impacts,
and associated negative consequences due to its current status in violation of State law.
NOW THEREFORE, BE IT RESOLVED that the City Council of the City of Del Mar does
hereby ordain as follows:
SECTION ONE: That Assessors Parcel Numbers 299-100-47 and 299-100-48 located
in the North Commercial Zone (base zone), and as shown on “Exhibit A”, shall be rezoned
to apply the Housing Element Implementation Overlay Zone (overlay zone) as regulated
pursuant to prospective Del Mar Municipal Code Chapter 30.92.
SECTION TWO: That the City Council finds that approval of this Ordinance is Statutorily
Exempt from the California Environmental Quality Act (CEQA) pursuant to CEQA
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Guidelines Section 15265 because the proposed action constitutes an amendment to the
City’s certified Local Coastal Program. Notwithstanding the applicability of the Statutory
Exemption, this ordinance is sufficiently covered per CEQA Guidelines Sections 15162
and 15163 because future development in the North Commercial Zone has already been
the subject of prior environmental analysis including Final Program Environmental Impact
Report (PEIR) for the Professional Commercial and North Commercial Zoning Code
Amendment (SCH# 2019029058) certified by the City Council on September 8, 2020
(Resolution 2020-47) and the 6th Cycle Housing Element Update PEIR (SCH#
2020029064) certified by the City Council on October 5, 2020 (Resolution 2020-52).
Based on a review of the entire record, including without limitation the PEIRs referenced
above, no new or substantially greater impacts would result from implementation of
Housing Element Programs 2E and 2G and no further environmental analysis or
documentation is necessary
SECTION THREE: This Ordinance was introduced by the City Council on February 16,
2021.
SECTION FOUR: The City Clerk is directed to prepare and have published a summary
of this Ordinance no less than five days prior to the consideration of its adoption and again
within 15 days following adoption indicating the votes cast.
SECTION FIVE: Upon adoption, the Ordinance will be submitted to the California Coastal
Commission for certification as a Local Coastal Program Amendment (LCPA 20-003).
The Ordinance will take effect and be in force on the date the Coastal Commission takes
action to unconditionally certify the Local Coastal Program Amendment.
SECTION SIX: The City shall file a copy of the adopted Ordinance with the State
Department of Housing and Community Development by April 15, 2021.
BE IT FURTHER RESOLVED, that staff is hereby directed to submit the Local
Coastal Program Amendment to the Coastal Commission for certification.
PASSED, APPROVED AND ADOPTED at a regular meeting of the City Council held on
the ____ day of _____ 2021.

________________________________
Terry Gaasterland, Mayor
City of Del Mar
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APPROVED AS TO FORM:

______________________________
Leslie E. Devaney, City Attorney
City of Del Mar

ATTEST AND CERTIFICATION:
STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
CITY OF DEL MAR

I, ASHLEY JONES, Administrative Services Director/City Clerk of the City of Del Mar,
California, DO HEREBY CERTIFY, that the foregoing is a true and correct copy of
Ordinance No. 2021-____, which has been published pursuant to law, and adopted by
the City Council of the City of Del Mar, California, at a Regular Meeting held the ___ day
of __________, 2021, by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:

______________________________
Ashley Jones, Administrative Services
Director/City Clerk
City of Del Mar
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North Commercial Zone (5th Cycle Housing
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Prepared for
City of Del Mar
1050 Camino del Mar
Del Mar, CA 92014-2604

Prepared by
RECON Environmental, Inc.
3111 Camino del Rio North, Suite 600
San Diego, CA 92108-5726
P 619.308.9333
RECON Number 9348-1
December 21, 2020
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1.0

Background

California Government Code §65863 requires each city ensure that its Housing Element
inventory, including any Housing Element Programs required to create sufficient inventory,
can accommodate its remaining unmet share of the regional housing need at all times
through the housing cycle. The City of Del Mar’s (City) existing Housing Element for the 5th
Cycle planning period (2013-2021) was certified by the State of California (State) with three
housing programs that were required to create sufficient adequate sites for dwelling units to
accommodate 22 lower income households as necessary to meet the City’s assigned regional
housing needs allocation (RHNA) and address the City’s “unaccommodated need” due to its
prior failure to make available sufficient adequate sites with appropriate densities during
the 4th Cycle Housing Element planning period per California Government Code §65584.09.
The three required 5th Cycle Housing Element programs include:
•

5th Cycle Program 2-G is a requirement for the City to modify the land use designation
and zoning for two parcels located in the North Commercial (NC) zone at the
intersection of Jimmy Durante Boulevard and San Dieguito Drive (Assessor Parcel
Numbers [APNs] 299-100-47 and 299-100-48) totaling approximately 2.3 acres, where
the result of the amendments will allow housing by-right at a density of 20-25 dwelling
units per acre. These sites are known as the 5th Cycle Program 2-G Sites or
“Watermark” sites since they are currently owned by Watermark LP. Program 2-G
was required by the State to address the unaccommodated need from the 4th Cycle.
Per State law, it was required to be completed in the first year of the planning period
by 2014; however, the State has afforded additional time and clarified that the
program must be completed by April 2021 to avoid various penalties, including threat
of revocation of the City’s Housing Element certification status.

•

5th Cycle Program 2-E is a requirement for the City to modify the land use designation
and zoning for the NC zone to allow at least 20 dwelling units per acre. The program
was required to address the City’s shortfall of adequate sites at sufficient densities to
meet the City’s assigned 5th Cycle RHNA. Per State law it was required to be
completed in the first three years of the planning period by 2016; however, the State
has afforded additional time and clarified that the program must be completed by
April 2021 to avoid various penalties, including a requirement to carryover the
shortfall of adequate sites from the 5th Cycle into the 6th Cycle Housing Element in
addition to the 6th Cycle RHNA and potential requirement to allow the NC zone sites
to be developed with housing by-right. The City Council adopted Ordinance 973 on
October 19, 2020; and submitted the required Local Coastal Program Amendment
(LCPA) to the California Coastal Commission on November 6, 2020 for certification
as necessary in order for the Ordinance to become effective. On November 17, 2020,
a referendum of Ordinance 973 was submitted to the City for processing.

•

5th Cycle Program 2-F is a requirement for the City to modify the land use designation
and zoning for the Professional Commercial (PC) zone to allow at least 20 dwelling
units per acre. The program was required to address the City’s shortfall of adequate
sites at sufficient densities to meet the City’s assigned 5th Cycle RHNA. Per State law,
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it was required to be completed in the first three years of the planning period by 2016;
however, the State has afforded additional time and clarified that the program must
be completed by April 2021 to avoid various penalties, including a requirement to
carryover the shortfall of adequate sites from the 5th Cycle into the 6th Cycle Housing
Element in addition to the 6th Cycle RHNA and potential requirement to allow the NC
zone sites to be developed with housing by-right. The City Council adopted Ordinance
971 on September 19, 2020; and submitted the required LCPA to the California
Coastal Commission on November 6, 2020 for certification as necessary in order for
the Ordinance to become effective.
California Government Code §§65580–65589.8 require that jurisdictions evaluate their
Housing Elements every eight years. The City is in the process of adopting the 6th Cycle
Housing Element Update (HEU). The draft HEU identifies 104 candidate housing sites that
were considered for their potential to meet the City’s assigned RHNA. On October 5, 2020,
the City certified the 6th Cycle Housing Element Update Final Program Environmental
Impact Report (EIR; SCH #2020029064; September 2020) and approved the draft 6th Cycle
HEU. The City forwarded the 6th Cycle HEU to the State Department of Housing and
Community Development (HCD) for the required 60-day HCD review and comment required
per State law prior to final adoption.
On September 30, 2020, HCD issued an enforcement letter to the City to make the City aware
of its written findings of violation of California’s Housing Element Law for failure to
implement required action programs included in its 5th cycle Housing Element. As previously
described, the City’s 5th Cycle Housing Element (2013) included a requirement to implement
Programs 2-E, 2-F, and 2-G. These actions were not completed within the stated time period.
In the case of Program 2-G, the City anticipated that the Watermark Specific Plan
development application (in process since 2013) would ultimately satisfy the requirement.
However, the applicant withdrew the Watermark Specific Plan application in October 2020.
Therefore, the City’s obligation to modify its zoning to create adequate sites at sufficient
density per Program 2-G remains incomplete.
On October 20, 2020, the City responded to the HCD enforcement letter and committed to
take action to implement the Community (General) Plan Amendment to the NC zone
required for Programs 2-E and 2-G and the Program 2-G rezone, LCPA, and Zone Code
amendments before April 15, 2021 (i.e., the close of the 5th Housing Cycle). As previously
mentioned, however, a referendum of Ordinance 973 relating to the NC zone has since been
submitted to the City, which has the potential to effect implementation of Programs 2-E;
however, since Program 2-G is ultimately required pursuant to Government Code Section
65583.2 (h) and (i), the referendum is not anticipated to affect implementation of this
program.
Implementation of the required Community (General) Plan Amendment for Programs 2-E
and 2-G will involve amending the land use designation applicable to all parcels located in
the NC zone, including APNs 299-100-47 and 299-100-48, to allow multiple dwelling unit
residential use. Additional detail in the proposed land use designation identifies parcels that
should preclude multiple dwelling units due to environmentally sensitive habitat and/or their
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location adjacent to the San Dieguito Lagoon (APNs 299-071-02-00, 299-100-05-00, 299-10032-00, 299-100-33-00, 299-100-34-00, 299-100-35-00, and 299-100-36-00). The proposed land
use designation also clarifies that Watermark parcels (APNs 299-100-47 and 299-100-48)
allow by-right multiple dwelling unit residential development at a density of 20 to 25 dwelling
units per acre per California Government Code Sections 65583(c)(1)(A) and 65583.2(h)
and (i).
In addition to the Community (General) Plan Amendment, the City prepared a LCPA and
Zoning Code Amendment to create a proposed Housing Element Implementation (HEI)
Overlay Zone to facilitate implementation of the proposed amendment to the NC land use
designation pursuant to the City’s adopted Housing Element and State Housing Element
law. The HEI Overlay Zone is currently proposed to be applied to real property via rezone
action only to APNs 299-100-47 and 299-100-48 and may be applied to other sites via rezone
actions in the future as necessary to implement State Housing Element requirements.
Applicability of the HEI Overlay Zone to APNs 299-100-47 and 299-100-48 also entails a
LCPA to apply the overlay zone to real property and modify the Local Coastal Program land
use map to reflect the change in land use designation per California Government Code
Sections 65583(c)(1)(A) and 65583.2(h) and (i). The Program 2-G zoning actions would require
certification by the California Coastal Commission (CCC). The Community (General) Plan
Amendment does not require certification by the CCC.

2.0

Project Description

2.1

Housing Element Implementation Overlay
Zone

In order to implement the State mandate to allow by-right residential development within
APNs 299-100-47 and 299-100-48, consistent with the City’s 5th Cycle HEU Program 2-G,
the City has prepared a HEI Overlay Zone that will provide for a permit process with
objective development standards and protocols to be applied during a ministerial review,
focusing on minimizing potential environmental impacts to the extent feasible. The rezone
action adopting the HEI Overlay Zone constitutes an amendment to the Local Coastal
Program and Zoning Code. The HEI Overlay Zone will be applied at APNs 299-100-47 and
299-100-48 with the current action and may be used at future sites as needed to comply with
Housing Element requirements. The intent of the HEI Overlay Zone is to facilitate
implementation of required rezone programs pursuant to the City’s adopted Housing
Element where required for compliance with State Housing Element. The following City
approvals are required to implement the HEI Overlay Zone:
•

Local Coastal Program Amendment (LCPA 20-003) to reflect a new Housing Element
Implementation Overlay Zone and change the land use designation and zoning for
North Commercial to demonstrate compliance with Housing law and the Coastal Act;
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Community (General) Plan Amendment (GPA 20-004) to amend the North
Commercial land use designation per Housing Element Programs 2-E and 2-G in
accordance with State law;



Zone Code Amendment (ZA 20-003) to create and implement a new Housing Element
Implementation Overlay Zone per Housing Element Program 2-G in accordance with
State law; and



Rezone (RP 20-001) per Housing Element Program 2-G to apply the new Housing
Element Implementation Overlay Zone to real property identified as APNs 299-10047-00 and 299-100-48-00 located in the NC zone.

2.2

Community (General) Plan Amendment

In order to implement the City’s 5th Cycle HEU Programs 2-E and 2-G, the City is processing
an amendment to the City’s Community (General) Plan to amend the NC land use
designation to allow multiple dwelling unit residential per Program 2-E and further amend
the land use designation for APNs 299-100-47 and 299-100-48 to allow multiple dwelling unit
residential by-right at a density of 20-25 dwelling units per acre per Housing Element
Program 2-G. Specifically, the NC land use classification will be amended to clarify that
multiple dwelling unit residential use would continue to be precluded on the North County
Transit District (NCTD)-owned Wye property (APN 299-071-02-00) located west of Jimmy
Durante Boulevard and five parcels (299-100-32-00, 299-100-33-00, 299-100-34-00, 299-10035-00, and 299-100-36-00) located north of San Dieguito Drive on the east side of Jimmy
Durante Boulevard. Adoption of this Community (General) Plan Amendment and the HEI
Overlay Zone would implement the required by-right permit processing component of
Program 2-G.

2.3

Project Location

The proposed Community (General) Plan Amendment would apply to all property in the NC
zone that is subject to the NC land use designation and the proposed rezone action would
apply specifically to APNs 299-100-47-00 and 299-100-48-00 located in the NC zone. The NC
zone comprises 16 legal lots of varying size measuring 680,000 square feet (15.6 acres), with
street frontage and property access from Jimmy Durante Boulevard or San Dieguito Drive.
Figure 1 shows the regional location of the NC zone and Figures 2 and 3 show its vicinity on
a U.S. Geological Survey (USGS) map, and aerial photo, respectively.
The NC zone applies to APNs 299-071-02, -06, and -07; 299-100-27, -28, -29, -30, -32, -33, -34,
-35, -36, -47, -48, -49, and -50. APNs 299-100-47 and 299-100-48, also known as the
Watermark Site, constitute approximately 2.37 acres on the southern corner of the
intersection of Jimmy Durante Boulevard and San Dieguito Drive (APNs 299-100-47 and
299-100-48). Figure 4 illustrates those parcels within the NC zone where multiple dwelling
unit residential uses are allowed pursuant to Housing Element Program 2-E, where multiple
dwelling unit residential uses are allowed at a density of 20-25 dwelling units per acre per
the HEI Overlay Zone (implementing Housing Element Program 2-G), and where multiple
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dwelling unit residential uses are precluded under the Community (General) Plan
Amendment.

2.4

Existing Plan and Zone

Properties in the NC zone, including APNs 299-100-47 and 299-100-48, are currently
designated NC in the City’s Community (General) Plan and zoned NC, which allows for a
range of non-residential uses, including commercial and light industrial as well as
emergency shelters. Multiple dwelling unit residential is not currently allowed in the NC
zone. There are three overlay zone designations applicable to some of the properties in the
NC zone: the Bluff, Slope, and Canyon Overlay, Floodplain Overlay Zone, and the Lagoon
Overlay Zone.

2.5

Surrounding Land Use(s) and Project
Setting

The NC zone is located in the northern section of the City just south of the San Dieguito
Lagoon and Fairgrounds. The NC zone includes a mix of parcels developed with existing
commercial office and light industrial uses and includes three developable vacant properties
(APNs 299-100-47, 299-100-48, and 299-100-49). APNs 299-100-47 and 299-100-48 are
approximately 2.37 acres that have been historically used for paid county fair and horse race
event parking, as a grandfathered, limited use. The northern, western, and northwestern
portions of the site consist of relatively flat terrain with minimal vegetation. The
southwestern portion consists of a graded flat area and the southern edge of the property
consists of historically graded bluff slopes. The remaining portions of the site, generally the
southern and southeastern portions, consist of a steep slope (bluff) upward and are heavily
vegetated. At the base of the bluff, the southeastern portion of site includes a wetlands area.
The site is also partially located within Federal Emergency Management Agency (FEMA)
Flood Zone X and FEMA Floodplain. These parcels are bounded to the north by the
intersection of Jimmy Durante Boulevard and San Dieguito Drive. San Dieguito Drive
adjoins the site to the east-northeast, beyond which is a vacant lot and various facilities,
including Del Mar Blue Print, Rose Towing, Viewpoint Brewing, Del Mar Automotive, and
other businesses. To the south, southeast, and southwest are residences, and to the west and
northwest, Jimmy Durante Boulevard adjoins the site with a vacant lot and various
businesses beyond. To the south and southwest are residences. Residences to the south and
southwest are accessed via Heather Lane by way of Jimmy Durante Boulevard. The
residences surrounding the project site to the south and southwest consist of large singlefamily homes. The City’s Community Plan designates the surrounding residential area as
“Low Density.” The residences to the southwest are at about the same elevation as the project
site; however, the residences to the south are higher in elevation atop a bluff.
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Map Source: USGS 7.5 minute topographic map series. Del Mar quadrangle, 1994, T14S R04W
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Image Source: Nearmap (flown September 2020)
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Project Location on Aerial Photograph
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Image Source: Nearmap (flown September 2020)
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2.6

Other Required Agency Approvals or
Permits Required

Future development on most parcels in the NC zone would require processing of discretionary
permit approvals and associated California Environmental Quality Act (CEQA) review.
Future development within APNs 299-100-47 and 299-100-48 would require an
administrative Coastal Development Permit (CDP) approval and associated construction
permits due to the State mandate for by-right permit processing of housing development on
these parcels. Proposed development on parcels within the appealable area of the coastal
zone is appealable to the CCC.

3.0

Environmental Determination

Pursuant to CEQA, the proposed actions on Program 2-G have been analyzed and determined
to be Statutorily Exempt pursuant to CEQA Guidelines Section 15265 because the proposed
action constitutes an amendment to the City’s certified Local Coastal Program and CEQA
does not apply to activities or approvals by a local government as necessary for the
preparation and adoption of a LCPA for review and certification by the CCC as set forth in
Section 21080.9 of the Public Resources Code. Accordingly, the certified City Local Coastal
Program constitutes a plan for use in the CCC’s regulatory program as certified under
Section 21080.5 of the Public Resources Code. The proposed actions on Program 2-G include
corollary amendments to the City’s Community (General) Plan and Municipal Code (Zoning).
Notwithstanding the applicability of the Statutory Exemption, future development of the two
parcels included in Program 2-G for multiple-dwelling residential use as affected by the
proposed actions, as well as the proposed action on Program 2-E have been the subject of
prior environmental analysis including the Final Program Environmental Impact Report
(PEIR) for the Professional Commercial and North Commercial Zoning Code Amendment
(SCH #2019029058) certified by the City Council on September 8, 2020 (Resolution 2020-47)
and the 6th Cycle Housing Element Update Final PEIR (SCH No. 2020029064) certified by
the City Council on October 5, 2020 (Resolution 2020-52). Anticipated impacts for the
proposed actions have been disclosed in these prior environmental documents and the
proposed HEI Overlay Zone incorporates standard Mitigation Monitoring and Reporting
protocols (see proposed Del Mar Municipal Code [DMMC] Section 30.92.050) to ensure
impacts are minimized consistent with prior environmental documents. No new or
substantially greater impacts would result from implementation of Programs 2-G and 2-E,
including the HEI Overlay Zone. As such, pursuant to CEQA Guidelines Sections 15162 and
15163, and based on the review of the entire record, including without limitation, the Final
PEIRs referenced above, the proposed actions do not require further environmental review.
Pursuant to CEQA Guidelines Section 15162(b), no further analysis or environmental
documentation is necessary.
Accordingly and notwithstanding the applicability of the Statutory Exemption referenced
above, the proposed actions are merely a step in furtherance of the original programs for
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which environmental review was performed and no supplemental or subsequent CEQA
analysis has been triggered, and no further environmental review is required.

4.0

Document Purpose

The purpose of this document is to explain why the proposed LCPA, Community (General)
Plan Amendment, Zone Code Amendment, and rezone of APNs 299-100-47 and 299-100-48
in the NC zone is not subject to additional environmental review, considering the required
permit process, development standards, and environmental review standards required by the
HEI Overlay Zone and based on information obtained from previous environmental analysis
that has been completed at these sites, as summarized in Section 5.0.
This document provides information to support CCC environmental review and includes an
evaluation of potential impacts concluding that notwithstanding the applicability of the
CEQA statutory exemption described in Section 3.0, environmental review of the NC zone,
including APNs 299-100-47 and 299-100-48, has been completed pursuant to prior
environmental documents. With no new or substantially greater impacts resulting from
implementation of the HEI Overlay Zone, no additional environmental review is required.

5.0

Supporting Environmental
Documentation

5.1

Prior Environmental Analysis

Several environmental documents have been prepared to support various development and
zoning proposals associated with APNs 299-100-47 and 299-100-48 located in the NC zone.
These documents are briefly described below and are used to inform the analysis in
Section 5.2.

5.1.1

Riverview Office Project Final EIR (2008)

APNs 299-100-47 and 299-100-48 were the subject of a commercial development project
proposal in 2008 known as the Riverview Office Project (Riverview). The Riverview project
was approved and the Riverview Office Project Final EIR (SCH #2005061143, April 2008;
City of Del Mar 2008; Attachment 1) was certified, but the project was never constructed.

5.1.2

Watermark Draft EIR (2017)

APNs 299-100-47 and 299-100-48 were the subject of a Specific Plan application for the
development of a multi-family residential development known as the Watermark Del Mar
Specific Plan. The Watermark Del Mar Specific Plan Draft EIR (City of Del Mar 2017;
Attachment 2) was circulated for public review in September 2017, but neither the Specific
Plan nor any entitlements were approved, and as such, the EIR was not certified. The
applicant withdrew their Specific Plan application in October 2020.
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5.1.3

Professional Commercial (PC) and NC Zoning
Code Amendment Final EIR (September 2020)

A proposal to amend the City’s Community (General) Plan, Local Coastal Program, and
Zoning Code for the PC and NC zones was presented to City Council on September 8, 2020.
The purpose of these amendments was to implement State-mandated Housing Element
programs consistent with the City’s 5th Cycle Housing Element (GPA 12-002) that was
adopted in May 2013, covering the planning period of 2013-2021. A Final PEIR (SCH
#2019029058, September 2020; City of Del Mar 2020a; Attachment 3) was certified by City
Council on September 8, 2020 which evaluated the proposed allowance of multiple dwelling
unit residential as an allowed use up to 20 dwelling units per acre in the PC and NC zones.
All parcels in the NC zone, including APNs 299-100-47 and 299-100-48, were evaluated as
part of the environmental review of the residential density of up to 20 units per acre. While
the Final PEIR for these actions was certified, the City Council did not approve a Community
(General) Plan Amendment for the NC zone. As a result, the NC zone amendments to allow
20 dwelling units per acre has not been implemented yet and the existing general plan land
use designation and zoning for the NC zone, including APNs 299-100-47 and 299-100-48,
continues to apply.

5.1.4

Housing Element Final EIR (October 2020)

On October 5, 2020, the City approved the 6th Cycle HEU and certified the 6th Cycle HEU
Final Program EIR (SCH #2020029064, September 2020; City of Del Mar 2020b;
Attachment 4). The HEU PEIR evaluated potentially significant impacts associated with
future development of 209 dwelling units throughout the City generally within 104 candidate
housing sites, including APNs 299-100-47 and 299-100-48. Consistent with the PC and NC
Zoning Code Amendment Final PEIR, APNs 299-100-47 and 299-100-48 were analyzed based
on development of residential uses with a density of 20 dwelling units per acre. However, as
stated above, the NC zone amendments to allow 20 dwelling units per acre has not been
implemented yet and the existing Community (General) Plan land use designation and
zoning for the NC zone, including APNs 299-100-47 and 299-100-48, continues to apply.

5.2

Environmental Analysis

The City’s action to amend the Location Coastal Program and create the HEI Overlay Zone
qualifies for a Statutory Exemption pursuant to CEQA Guidelines Section 15265.
Discretionary approval of a rezone action will be required by the City Council and CCC each
time the HEI Overlay Zone is applied to real property. Notwithstanding, future housing
development proposed at sites within the HEI Overlay Zone will be subject to approval of an
administrative CDP processed in accordance with the HEI Overlay Zone, which requires a
statement of findings for permit approval in accordance with the City’s certified Local Coastal
Program and demonstration of compliance with standard environmental review protocols for
mitigation, monitoring, and reporting.
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At this time, the HEI Overlay Zone would only be applied to APNs 299-100-47 and 299-10048 in order to implement the 5th Cycle Housing Element Program 2-G and State Housing law.
The analysis that follows supports that no new or substantially greater impacts to the
environment would occur as a result of implementation of the HEI Overlay Zone, and no
additional environmental review is required.
The City’s HEI Overlay Zone requires the application of development standards in
accordance with applicable City base zones and overlay zones, in addition to published
objective environmental review standards which will be applied as part of the City’s
ministerial approval process. This section evaluates the potential for new or substantially
greater impacts to occur as a result of housing development on APNs 299-100-47 and 299100-48 as a result of implementation of the HEI Overlay Zone, compared to the impacts
previously disclosed in prior environmental documents that have analyzed potential housing
development at this site. This evaluation reviews prior environmental documents including
the Riverview Final EIR (2008), Watermark Specific Plan Draft EIR (2017), NC and PC Final
PEIR (2020), and 6th Cycle Housing Element Update Final PEIR (2020), as well as
application of prospective DMMC Chapter 30.92, underlying zone development standards,
other relevant chapters of the DMMC, and additional local, regional, state and federal
regulations that may apply.

5.2.1

Aesthetics

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with changes in the visual quality of the sites. Specifically, the conversion of the
existing vacant land to residential uses could result in an adverse effect on scenic resources,
degrade public views, and/or create a new source of light or glare. The prior environmental
analysis concluded that aesthetic impacts were less than significant, or that potentially
significant impacts would be mitigated to less than significant levels based on the review
required as part of the Design Review Board (DRB) process.
While residential development processed under the HEI Overlay Zone would be processed
ministerially, meaning not subject to the City’s DRB process, development standards
applicable to the base and overlay zone would continue to apply. The following are some of
the DMMC regulations that would apply to future development processed using the HEI
Overlay Zone:
•

Setback and landscape requirements including a 10-foot-wide landscaped setback on
any NC zoned property along any common boundary or residentially zoned property
(DMMC Section 30.24.070).

•

Minimum lot dimensions within the NC zone (DMMC Section 30.24.070(B)).

•

Height limitations, maximum floor area ratio, and lot coverage for development
within the NC zone (DMMC Section 20.34.070(C)(1)).
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•

Maintenance of slope encroachment standards as set forth in the Bluff, Slope and
Canyon Overlay (DMMC Section 30.52.060(A)(1)).

•

Designed to ensure construction, irrigation, and landscaping are harmonious with
natural environment and protect natural landforms (DMMC Section 30.52.080(A)).

Additionally, the HEI Overlay Zone (DMMC Section 30.92.050) includes objective standard
protocols for mitigation, monitoring, and reporting (objective protocols) that would provide
equivalent protections as the mitigation measures described in prior environmental
documents for the site. The following is a summary of the standard mitigation, monitoring,
and reporting protocols that would apply to ensure avoidance of significant impacts to visual
resources:
•

Projects shall be designed to avoid obstruction of scenic views, and that the bulk and
scale of the proposed structure have been minimized to the greatest extent feasible.

•

Construction, grading, or other encroachment on substantial steep slopes shall be
limited as specified in DMMC Section 30.92.050).

Implementation of these requirements will be implemented through the planning review that
will occur as part of the administrative CDP and review for consistency with CDP findings.
Specifically, future development will be consistent with the City’s certified Local Coastal
Program Chapter 30.75 permit regulations and show support by written Findings that the
proposal avoids impacts to public views.
Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts to visual resources would be less than significant
based on compliance with applicable DMMC requirements and standard mitigation
monitoring and reporting protocols in the HEI Overlay Zone that would achieve equivalent
protections as mitigation measures in prior environmental documents. Implementation of
HEI Overlay Zone objective protocols would ensure that future development on APNs 299100-47 and 299-100-48 would not result in significant impacts to visual resources, consistent
with prior environmental documents. Therefore, no additional environmental review will be
required.

5.2.2

Agriculture and Forestry Resources

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with conversion of farmland, conflicts with agricultural zoning, loss of forest land,
or other changes to the environmental which could harm existing farming or farmland. No
agricultural issues were raised as the parcels are located within an urbanized area,
designated Urban and Built-Up Land by the State Farmland Mapping and Monitoring
Program (Department of Conservation 2016). Based on the lack of agricultural resources and
location of the housing sites within a developed area, adverse impacts related to agricultural
resources are not anticipated and future development within these sites would not require
any additional environmental review.
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5.2.3

Air Quality

Prior environmental documents evaluated potential air quality impacts associated with
residential development within the NC zone, including APNs 299-100-47 and 299-100-48,
(PC/NC Zone Code Amendment PEIR, Housing Element PEIR, Watermark DEIR). The
Riverview EIR evaluated potential air quality impacts associated with development of
approximately 23,120 square feet of commercial office buildings on APNs 299-100-47 and
299-100-48. Each of these documents completed quantitative air quality modeling for both
construction and operational air quality emissions and found emissions would be below
applicable thresholds and impacts would be less than significant. As residential development
allowed under the HEI Overlay Zone would be generally consistent with the development
intensity analyzed in prior environmental documents, significant adverse air quality impacts
are not anticipated.
The Watermark DEIR specifically identified the future project’s required consistency with
San Diego Air Pollution Control District (SDAPCD) Rules 55 and 67 during construction. The
following SDAPCD Rules apply to all development in San Diego County to minimize air
emissions during construction operations:
•

Rule 50 (Visible Emissions) prohibits the discharge of any air contaminant other than
uncombined water vapor for a period aggregating more than 3 minutes in any 60minute period that is of a certain opacity specified in the rule. This regulation
addresses diesel emissions associated with diesel pile driving, asphalt paving, among
other activities that can result in visible emissions.

•

Rule 51 (Nuisance) prohibits discharge of air contaminants or other material which
cause injury, detriment, nuisance or annoyance to a considerable number of persons
or which endanger the comfort, repose, health or safety of such persons or cause injury
or damage to business or property.

•

Rule 52 (Particulate Matter) prohibits discharge of particulate matter in excess of
0.10 grain per dry standard cubic foot (0.23 grams per dry standard cubic meter) of
gas.

•

Rule 54 (Dust and Fumes) prohibits discharge of specified quantities of pollutants into
the atmosphere within any one hour, including lead and lead compounds, as specified
in the regulation.

•

Rule 55 (Fugitive Dust Control) prohibits airborne dust beyond the property line for
a period aggregating more than 3 minutes in any 60-minute period. This is typically
achieved by watering during grading activities, installing erosion control measures
and track-out grates or gravel beds and egress points to preventing dirt “track out”
onto streets, using soil stabilizers, mulching or seeding, in addition to other measures.

•

Rule 67.0.1 (Architectural Coatings) establishes volatile organic compounds (VOC)
limits on architectural coatings that are produced, sold, or applied within San Diego
County.

Page 15

70

February 16, 2021

Item 05

Environmental Documentation

Under current land use and zoning, allowed uses within the NC zone including APNs 299100-47 and 299-100-48, include repair shops, blueprinting, manufacturing, restaurants,
art/technical studios, offices, and warehouses. Implementation of the HEI Overlay Zone will
allow residential uses within the parcels. The potential criteria emissions from residential
uses would be less compared to the current allowed uses. Additionally, because future
residential development would be required to adhere to City regulations relating to
residential development, compact building design, and providing a diverse range of housing
options including affordability components, future residential projects will be consistent with
the San Diego Association of Governments (SANDAG) Regional Comprehensive Plan and the
SANDAG 2050 Regional Transportation Plan and Community Sustainability Strategy.
Therefore, future residential development within the NC zone, including APNs 299-100-47
and 299-100-48, will not result in significant regional growth that is not accounted for within
the RAQS. At a regional level, future residential development would be consistent with the
underlying growth forecasts in the State Implementation Plan (SIP) and Regional Air Quality
Standards (RAQS).
With respect to exposing sensitive receptors to substantial pollutant concentrations, previous
environmental documents recognized the potential for future development to emit pollutants
identified by the state and federal government as toxic air contaminants (TACs) or hazardous
air pollutants (HAPs). One hazardous emission in particular is diesel particulate matter
(DPM). Based on health risk assessment protocol set forth by the Office of Environmental
Health Hazard Assessment, DPM generated by future project construction is not expected to
create conditions of high health risk potential (City of Del Mar 2020a).
State law requires implementation of the following measures to be implemented during
construction to reduce emissions:
•

Fleet owners of mobile construction equipment are subject to the CARB Regulation
for In-use Off-road Diesel Vehicles (Title 13 California Code of Regulations, Chapter 9,
Section 2449), the purpose of which is to reduce DPM and criteria pollutant emissions
from in-use (existing) off-road diesel-fueled vehicles.

•

All commercial diesel vehicles are subject to Title 13, Section 2485 of the California
Code of Regulations, limiting engine idling time. Idling of heavy-duty diesel
construction equipment and trucks during loading and unloading shall be limited to
five minutes; electric auxiliary power units should be used whenever possible.

Additionally, with ongoing implementation of U.S. Environmental Protection Agency (U.S.
EPA) and California Air Resources Board (CARB) requirements for cleaner fuels; off-road
diesel engine retrofits; and new, low-emission diesel engine types, the DPM emissions of
individual equipment would be substantially reduced over the years which may further
minimize emissions depending on the timing of construction within the NC zone, including
APNs 299-100-47 and 299-100-48. Overall, future project construction is not anticipated to
expose sensitive receptors to substantial pollutant concentration.
Implementation of state and local requirements will be implemented through the planning
review that will occur as part of the administrative CDP. Future development within the NC
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zone, including APNs 299-100-47 and 299-100-48, will be required to comply with City
regulatory standards including base zone standards, applicable overlay zone objective
protocols, and will require consistency with the Local Coastal Program. Through consistency
with the zone and compatibility with all regulatory requirements relating to air quality, it in
ensured that no additional environmental review would be required.
Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with air quality would be less than
significant based on compliance with applicable state and local requirements.
Implementation of relevant regulatory standards would ensure that development in the NC
zone, including APNs 299-100-47 and 299-100-48, would not result in significant air quality
impacts, consistent with prior environmental documents. Therefore, no additional
environmental review will be required.

5.2.4

Biological Resources

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
to biological resources. Specifically, the construction of new development on currently vacant
land could result in an adverse effect on sensitive vegetation, sensitive plants,
nesting/migratory birds, and riparian/wetland areas that are supported within the parcels.
The prior environmental analysis concluded that biological impacts were less than
significant, or that potentially significant impacts would be mitigated to less than significant
levels based on recommended mitigation measures including avoidance/relocation of
sensitive trees as defined in DMMC Chapter 23.50, permanent preservation of on-site
wetlands within a Land Conservation Easement with a 50-foot-wide buffer, inclusion of
permanent fencing, and avoidance of migratory/nesting bird’s breading seasons. In lieu of
avoiding the breeding season, mitigation measures were included to ensure that all clearing
or grading during breeding seasons would require pre-construction surveys to ensure no
nesting birds were on-site, performed by a qualified wildlife biologist 72 hours prior to
construction activity. If birds were detected, the qualified wildlife biologist would prepare
and implement measures to establish buffer zones, and noise reduction barriers. The
implementation of these mitigation measures were found to reduce all previously identified
significant impacts associated with biological resources to less than significant levels.
While residential development processed under the HEI Overlay Zone would be processed
ministerially, development standards applicable to the base and overlay zone would continue
to apply. The following are some of the DMMC regulations that would apply to future
development processed using the HEI Overlay Zone:

•

Biologically sensitive areas shall be retained in their natural state to ensure the
protection of the designated area(s) from future encroachment, disturbance or
degradation (i.e., On-site Land Conservation Easement) (DMMC Section
30.52.130(A); DMMC Section 30.53.130).
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•

Biologically sensitive areas shall be further protected through the installation of
protective temporary and/or permanent fencing around such designated areas prior
to the commencement of grading and/or development activities (DMMC Section
30.52.130(B); DMMC Section 30.53.110).

•

On-site wetlands are preserved, along with a minimum 100-foot wetland buffer
(DMMC Section 30.53.100(A)). The wetland buffer may be reduced to no less than 50feet with written concurrence from California Department of Fish and Wildlife
(CDFW).

•

Torrey Pine and other sensitive on-site trees subject to the City’s Tree Removal
Process (DMMC Section 23.50.030(D)(2); DMMC Section 23.50.080(C-10), and DMMC
Section 23.50.090(A)(2)).

Additionally, the HEI Overlay Zone (DMMC Section 30.92.050) includes objective protocols
that would provide equivalent protections as the mitigation measures described in prior
environmental documents for the site. The following is a summary of the objective protocols
that would apply to ensure avoidance of significant biological resource impacts 1:
•

The applicant is required to provide information detailing the biological resources
present on-site including sensitive habitat and species, State or Federal wetland (with
the additional requirement for a jurisdictional wetland delineation), and
environmentally sensitive habitat area (as defined in DMMC Section 30.75.030). If
there is a potential for sensitive plant or wildlife species to be present, applicable
protocol surveys shall be conducted consistent with DMMC Section 30.92.050.

•

If wetlands are identified on-site, the project design is required to preserve the
wetland, provide a minimum 100-foot wetland buffer 2, and access restrictions/fencing.
All permitted uses in wetlands and wetland buffers are required to be consistent with
DMMC Sections 30.53.080 and 30.53.090.

•

Sensitive habitat areas (including wetlands and wetland buffers) are required to be
retained or restored to their natural state and protected from future disturbance.
Additionally, the recording of an open space deed restriction, conservation easement,
or open space easement is required pursuant to DMMC Section 30.92.050.

•

Impacts to Environmentally Sensitive Habitat Areas (ESHA) shall be avoided to the
maximum extent practical. Where impacts cannot be avoided, the applicant shall
identify the mechanism proposed to offset impacts as set forth in DMMC Section
30.92.050.

1It is noted that there is overlap between the base zone/overlay zone development standards

and the objective standard protocols for the avoidance of significant impacts to biological
resources.

2The wetland buffer may be reduced to no less than 50 feet with written concurrence from CDFW.
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•

Any removal of protected trees as defined in DMMC Section 23.50.020(E) are required
to be replaced consistent with DMMC Section 23.50.090 or through payment into the
City’s Tree Mitigation Fund.

•

The clearing and grading of trees and shrubs shall occur outside of the avian and
raptor breeding season of January 1 through August 31 to avoid damage to nests and
nesting birds consistent with the Migratory Bird Treaty Act. If clearing and grading
during the avian breeding season is proposed, steps consistent with DMMC
Section 30.92.050 are required to ensure protection of active nests.

•

Where habitat for coastal California gnatcatcher is present within or adjacent to the
project site, breeding season avoidance measures shall be implemented. If projectrelated work is to occur during the breeding season for coastal California gnatcatcher
(February 15 through August 31), steps consistent with DMMC Section 30.92.050 are
required to ensure protection of nesting coastal California gnatcatcher pairs.

•

Where landscaping or revegetation is proposed in proximity to native vegetation onor off-site, the project level landscaping and/or revegetation plan is required to
preclude invasive plant species listed on the California Invasive Plant Council’s
Invasive Plant Inventory Database (DMMC Section 30.92.050).

Implementation of these requirements will be implemented through the planning review that
will occur as part of the administrative CDP and review for consistency with CDP findings.
Specifically, future development will be consistent with the City’s certified Local Coastal
Program Chapter 30.75 permit regulations and show support by written Findings that the
proposal avoids adverse impacts to ESHA, including wetlands and other sensitive biological
resources.
Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts to biological resources would be less than
significant based on compliance with applicable DMMC requirements and objective protocols
in the HEI Overlay Zone that would achieve equivalent protections as mitigation measures
in prior environmental documents. Implementation of HEI Overlay Zone objective protocols
would ensure that development in the NC zone, including APNs 299-100-47 and 299-100-48,
would not result in significant impacts to biological resources, consistent with prior
environmental documents. Therefore, no additional environmental review will be required.

5.2.5

Cultural/Tribal Cultural Resources

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
to cultural and/or tribal cultural resources. Specifically, the construction of new development
on currently vacant land could result in unearthing unknown archeological resources, tribal
cultural resources, and native human remains. The prior environmental analysis concluded
that impacts to cultural/tribal cultural resources were less than significant, or that
potentially significant impacts would be mitigated to less than significant levels based on
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recommended mitigation measures including an on-site archaeology and Native American
monitor during construction with authority to stop all work within 100 meters of any
archaeological discovery until the resource can be evaluated for significance, and a data
recovery program implemented, if necessary. Additionally, in the event that human remains
are discovered or unearthed during construction activities, all earth-disturbing work within
a 100-meter radius would be temporarily suspended or redirected until a forensic expert has
identified and evaluated the nature and significance of the find, in compliance with CEQA
Guidelines 15064.5(f). If the human remains are found to be Native American in origin, the
Native American Heritage Commission (NAHC) is to be contacted to ensure the appropriate
and dignified treatment of Native American human remains. The implementation of these
mitigations measures were found to reduce all previously identified significant impacts
associated with cultural/tribal cultural resources to less than significant levels. Prior
environmental documents confirmed that the NC zone, including APNs 299-100-47 and 299100-48, do not contain any historical resources as defined by CEQA Guidelines Section
15064.5.
While residential development processed under the HEI Overlay Zone would be processed
ministerially, the HEI Overlay Zone (DMMC Section 30.92.050) includes objective protocols
that would provide equivalent protections as the mitigation measures described in prior
environmental documents for the site. The following is a summary of objective protocols that
would apply to ensure avoidance of significant impacts to cultural/ tribal cultural resources:
•

The City is required to engage in consultation regarding the proposed development
with any California Native American Tribe that is traditionally and culturally
affiliated with the geographic area, as described in Section 21080.3.1 of the Public
Resources Code and contact the NAHC for assistance in identifying any California
Native American Tribe. Specific steps and timing for review and comment by the
Tribes are set forth in DMMC Section 30.92.050. Tribal consultation concludes either
(1) upon documentation of an enforceable agreement regarding the treatment of tribal
resources at the project site (Government Code Section 65913.4(b)(2)(D)(i)), or (2) one
or more parties to the consultation, acting in good faith and after a reasonable effort,
conclude that a mutual agreement cannot be achieved (Government Code Section
65913.4(b)(2)(D)(ii)).

•

Where a site has been disturbed from prior development or grading activities,
eliminating the possibility of surface archaeological resources to be encountered, an
archaeological survey shall not be required. For all other sites, an archaeological
survey report shall be submitted by a Registered Professional Archaeologist. The
required contents and survey result protocols are set forth in DMMC
Section 30.92.050. All reports, methods, testing programs, curation, and other aspects
of the archaeological investigation shall follow the Secretary of the Interior’s
Guidelines for Archaeological Documentation (DMMC Section 30.92.050().

•

All projects are required to have an archaeological and Native American monitor onsite during construction-related ground-disturbing activities. The role of the
archaeological monitor includes preconstruction cultural resources worker sensitivity
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training, monitoring of grading activity and, if necessary, develop archaeological
resource data recovery or other mitigation plans. The duration and timing of
monitoring shall be determined by the qualified archaeologist in consultation with the
City and the Native American Monitor. Additional details related to archaeological
monitoring, including the discovery of human remains, set forth in DMMC Section
30.92.050.
Implementation of these requirements will be ensured through the administrative CDP
review that will include review for compliance with all applicable HEI Overlay objective
protocols.
Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts to cultural/ tribal cultural resources would be less
than significant based on compliance with applicable DMMC requirements and objective
protocols in the HEI Overlay Zone that would achieve equivalent protections as mitigation
measures in prior environmental documents. Implementation of HEI Overlay Zone objective
protocols would ensure that development in the NC zone, including APNs 299-100-47 and
299-100-48, would not result in significant impacts to cultural/tribal cultural resources,
consistent with prior environmental documents. Therefore, no additional environmental
review will be required.

5.2.6

Energy

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with energy use (City of Del Mar 2020a and 2020b). Specifically, it was analyzed
whether development in the NC zone, including APNs 299-100-47 and 299-100-48, would
result in environmental impacts from wasteful, inefficient or unnecessary consumption of
energy resources, or whether projects would conflict with state or local plans for renewable
energy or energy efficiency. The prior environmental analysis concluded that impacts related
to energy were less than significant because future projects would be required to adhere to
Title 24, Part 6 of the California Code of Regulations (CCRs; California Energy Code) and
Title 24, Part 11 of the CCRs (California Green Building Standards, also known as
CALGreen).
While residential development processed under the HEI Overlay Zone would be processed
ministerially, all future development will be subject to adherence to the mandatory energy
requirements contained within the California Energy Code and CALGreen, which would
serve to avoid any future impacts in regards to energy resources. Therefore, like the
previously analyzed development scenarios for the NC zone, including APNs 299-100-47 and
299-100-48, impacts associated with energy use would be less than significant. Consistency
with energy use and conservation regulations would ensure that development in the NC zone,
including APNs 299-100-47 and 299-100-48, would not result in significant energy related
impacts, consistent with prior environmental documents. Therefore, no additional
environmental review will be required.
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5.2.7

Geology and Soils

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
to geology and soils, including paleontological resources. Specifically, future development
could result in impacts from seismic activity in the area of the parcels, substantial soil
erosion, unstable soil (i.e., landslide/liquefaction), and risks due to expansive soils.
Additionally, the construction of new development on currently vacant land could result in
destruction of unique paleontological resources or geological feature. The prior
environmental analysis concluded that impacts associated with seismic shaking would be
less than significant. Future development projects at the site would be required to adhere to
California Building Code requirements which would ensure the structural integrity of
proposed buildings. Also, the design of the future buildings would be in accordance with
seismic design criteria developed by the Structural Engineers Association of California, and
all building permits would be reviewed as part of the building permit process to ensure
compliance with all safety standards are met (City of Del Mar 2017). Likewise, risks
associated with potential soil erosion were concluded to be less than significant due to
implementation of City regulations including base and overlay zone objective protocols,
requirement for the preparation of a Storm Water Pollution Prevention Plan, and adherence
to the City’s the 2016 BMP Design Manual.
Notwithstanding, regulatory compliance with building standards, prior environmental
documents identified that potentially significant impacts associated with soil liquefaction,
landslide, and on-site expansive soils due to underlying on-site soil types would be mitigated
to less than significant levels based on the recommended mitigation measure that prior to
the issuance of a building permit, the project applicant shall retain a licensed geotechnical
engineer to perform a detailed site-specific subsurface report or preliminary geotechnical
investigation, consistent with the California Building Code. Application of this requirement
to development under the HEI Overlay Zone is ensured through implementation of the
building code and the requirement for geotechnical investigations when the building official
determines potential geologic concerns.
The prior environmental analysis concluded that potentially significant impacts to
paleontological resources would be mitigated to less than significant levels based on
recommended mitigation measures including an on-site paleontological resources monitor
during grading activities with authority to stop work if resources are discovered. Thereafter,
the monitor is required to evaluate the significance of the resources and prepare a recovery
program, as necessary.
While residential development processed under the HEI Overlay Zone would be processed
ministerially, development standards applicable to the base and overlay zone would continue
to apply. The following are some of the DMMC regulations that would apply to future
development processed using the HEI Overlay Zone:
•

All projects would adhere to standard construction measures relating to structural
integrity (DMMC Title 23; adopting CA Building Code).
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•

Excavation and grading shall be regulated by the City Grading Ordinance (DMMC
Chapter 23.32).

•

Disturbances of existing or natural terrain and vegetation shall not result in soil
erosion or slide damage consistent with the City Land Conservation Ordinance
(DMMC Chapter 23.33).

•

All development shall comply with the City standards for erosion and grading control,
including prevention of sedimentation or damage to offsite property (DMMC
Section 24.01.060.

•

All pollutants and runoff from development shall be reduced to the maximum extent
practicable, and all subdivisions shall comply with the City standards for Storm Water
Management and Discharge Control. (DMMC Section 24.01.065).

•

All development shall adhere to design measures contained in the City 2016 BMP
Manual.

•

All development shall ensure that runoff from constructed impervious surfaces shall
be discharged directly into publicly-owned discharge and drainage systems, or show
that any alternatively proposed system will produce no significant erosion. New
development shall minimize the discharge of pollutants from urban runoff into surface
water drainage, and maintain post-development peak runoff rate and average volume,
at levels that are similar to pre-development levels, by implementing structural and
non-structural best management practices (BMPs) through an approved polluted
runoff control plan (DMMC Section 30.52.060(A)(2).

•

All development shall ensure that runoff from impervious surfaces shall either be
directed towards existing publicly-owned discharge and drainage systems or retained
on-site in settling ponds or other drainage/erosion control measures (DMMC
Section 30.53.140 (A through F)).

Additionally, the HEI Overlay Zone (Section 30.92.050) includes objective protocols that
would provide equivalent protections as the mitigation measures described in prior
environmental documents for the site. The following is a summary of objective protocols that
would be applied to ensure avoidance of significant impacts to paleontological resources:
•

Applicants shall be required to provide supporting information to identify on-site soils.

•

Any project that requires disturbance into high or moderate sensitivity
paleontological formations shall be required to provide a paleontological monitor
during ground disturbing activities. Details of the grading permit conditions are set
forth in DMMC Section 30.92.050.

Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts to geology, soils, and paleontological resources
would be less than significant based on compliance with applicable DMMC requirements and
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HEI Overlay Zone objective protocols that would achieve equivalent protections as mitigation
measures in prior environmental documents. Implementation of HEI Overlay Zone objective
protocols would ensure that development in the NC zone, including APNs 299-100-47 and
299-100-48 would not result in significant impacts to geology and soils, consistent with prior
environmental documents. Therefore, no additional environmental review will be required.

5.2.8

Greenhouse Gas Emissions

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with greenhouse gas (GHG) emissions (City of Del Mar 2017; City of Del Mar
2020a and 2020b). Specifically, it was analyzed whether development in the NC zone,
including APNs 299-100-47 and 299-100-48, would result in environmental impacts from the
generation of GHG emissions above the California Air Pollution Control Officer’s Association’s
(CAPCOA) 900 metric tons carbon monoxide equivalent (MT CO2E) screening threshold, and
whether wasteful, inefficient or unnecessary consumption of energy resources, or whether
projects would conflict with state or local plans adopted for the purpose of reducing GHG
emissions. The prior environmental analysis concluded that impacts related to GHG
emissions were less than significant because the total estimated annual generated GHG
emissions from projects evaluated would be less than 900 MT CO2E. Additionally, the
evaluated projects were found to be consistent with the City’s Climate Action Plan 3 and in
support the overarching intent of the regional plans because development in the NC zone,
including APNs 299-100-47 and 299-100-48, is considered in-fill development, effectively
avoiding sprawling development patterns (City of Del Mar 2017).
While residential development processed under the HEI Overlay Zone would be processed
ministerially, the housing intensities and GHG emissions anticipated to result from
development in the NC zone, including APNs 299-100-47 and 299-100-48, would be generally
consistent with the emissions evaluated in prior environmental documents which were found
to be consistent with the City’s CAP and below GHG emission thresholds. Additionally, future
construction would be regulated by the California Building Code related to building
construction, plumbing, electrical, interior acoustics, and energy efficiency. City development
standards applicable to the base and overlay zone would likewise apply, including DMMC
Section 23.20.040, which encourages solar energy systems for the heating and cooling of new
building spaces.
Therefore, like the previously analyzed development scenarios in the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with GHG emissions would be less
than significant.
Consistency with state and local regulations would ensure that
development in the NC zone, including APNs 299-100-47 and 299-100-48, would not result

3The City’s CAP is not a qualified CAP; however, previous projects were evaluated for

consistency for informational purposes.
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in GHG related significant impacts, consistent with prior environmental documents.
Therefore, no additional environmental review will be required.

5.2.9

Hazards and Hazardous Materials

Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with on-site hazards and hazardous materials. Specifically, it was analyzed
whether development in the NC zone, including APNs 299-100-47 and 299-100-48, would
result in environmental impacts from the transport, use, release, or disposal of hazardous
materials; handle hazards within 0.25 mile of a school; develop property located on a known
hazardous materials site; develop property located within an airport land use plan, two miles
of a public airport, or in the vicinity of a private airport; interfere with an adopted emergency
response plan; or expose residents to risk associated with wildfire. The prior environmental
analysis concluded that all of the aforementioned potential impacts would be less than
significant due to future project’s adherence to local, state and federal regulations required
to be implemented to ensure any risks associated with hazardous materials are minimized.
The parcels are not listed on any hazardous site data bases, nor located within 0.25 mile of a
school, or within two miles of an airport. A Phase 1 Environmental Site Assessment (ESA)
record search did not identify any on- or off-site listings that would pose a threat of hazardous
release (City of Del Mar 2017).
With respect to emergency plans, the closest evacuation routes identified in the County of
San Diego Emergency Operation Plan include Interstate 5 (primary regional evacuation
route) and Jimmy Durante Boulevard (primary evacuation route for Del Mar). Prior
environmental documents concluded that development of the parcels would not result in any
substantial changes to local roads that could impeded use of the identified evacuation routes
or interfere with the operations outlined in the adopted emergency plan (City of Del Mar
2017).
Potentially significant impacts associated with wildfire are discussed further under
Section 5.1.19. With respect to whether development within the NC zone, including APNs
299-100-47 and 299-100-48, would expose people to significant risk involving wildfires, prior
environmental documents concluded impacts would be less than significant due to
identification as not being located in the Very High Fire Hazard Severity Zone (VHFHZ)
under the CAL FIRE VHFHZ map. Additionally, future projects would be required to adhere
to state and local fire and building code regulations to ensure that proposed development
would not expose residents to fire risk.
While residential development processed under the HEI Overlay Zone would be processed
ministerially, development standards applicable to the base and overlay zone would continue
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to apply. The following are some of the state and local regulations 4 that would apply to future
development processed using the HEI Overlay Zone:

•

The identification, handling, and removal of hazardous waste shall be subject to
regulations contained within the California Hazardous Waste Control Law (California
Health and Safety Code §§ 25100, et seq.).

•

All future projects shall take steps required to prevent, control and mitigate
dangerous conditions related to storage, dispensing, use and handling of hazardous
materials pursuant to the California Fire Code (California Code of Regulations
Title 24, Part 9).

•

All future development would be required to adhere to relevant provisions of the of
San Diego Emergency Operation Plan, especially those focused on emergency
management and evacuation.

•

All future projects shall adhere to minimum safety design measures relating to the
requirements for on-site fire safety equipment (DMMC 10.04.060; California Fire
Code Chapter 3, General Requirements), fire access roads (DMMC 10.04.070;
California Fire Code Chapter 5, Fire Service Features), fire protection water supplies
(DMMC 10.04.080; California Fire Code Chapter 507, Fire Protection Water
Supplies), internal automatic fire sprinkler and standpipe systems (DMMC Section
10.04.090; California Fire Code Chapter 9, Fire Protection Systems).

•

All future projects shall adhere to minimum safety design measures relating to
structural integrity and safety features (DMMC Title 23; California Building Code).

Implementation of these requirements will be implemented through the planning review that
will occur as part of the administrative CDP and review for consistency with CDP findings.
Specifically, future development will be required to demonstrate consistency with the City’s
certified Local Coastal Program Chapter 30.75, which requires findings for approval of a
CDP.
Therefore, like the previously analyzed development scenarios for in the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with hazards/hazardous materials
would be less than significant based on compliance with applicable federal. State and local
regulations including DMMC requirements implemented through the HEI Overlay Zone.
Implementation of HEI Overlay Zone development standards requiring implementation of
applicable base and overlay one regulations would ensure that development in the NC zone,
including APNs 299-100-47 and 299-100-48, would not result in significant impacts
associated with hazards/ hazardous materials, consistent with prior environmental
documents. Therefore, no additional environmental review will be required.

4The City adopted the 2019 California Fire Code as the fire code of the City (DMMC Title 10).
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5.2.10 Hydrology and Water Quality
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with hydrology and water quality. Specifically, it was analyzed whether
development in the NC zone, including APNs 299-100-47 and 299-100-48, would result in
environmental impacts from the alteration of existing drainage patterns, or increase
impervious surfaces which could increase erosion, increase the rate or amount of surface
runoff, or increase polluted storm water runoff. The prior environmental analysis concluded
that potential impacts associated with hydrology/ water quality would be less than significant
because future projects would be required to adhere to City storm water and drainage
regulations, including the City’s Stormwater Control Ordinance (DMMC Chapter 11.30, et
seq.) and the associated Stormwater Standards Manual requiring all runoff to be controlled
and retained on-site (City of Del Mar 2020a). Additionally, current regulations require more
efficient and effective site design methods and construction techniques for addressing storm
water management, including low impact development BMPs and treatment control BMPs,
as necessary, that would manage, detain, and attenuate post-project runoff flows prior to
discharge from the program area. Source control and treatment control BMPs would also be
required to prevent erosion, siltation, and would ensure pollutants do not adversely affect
water quality. As mandated in these existing regulations, existing on-site peak flow rates
would be maintained or reduced.
Prior environmental documents also assessed whether future development occurring within
the sites could risk release of pollutants due to future project inundation in a flood hazard
zone. It was concluded that future projects would be required to adhere to City regulations,
including those applicable to the Floodplain Overlay Zone (DMMC Chapter 30.56), which
require a floodplain development permit finding that development is designed to reduce the
need for construction of flood control facilities that would be required if unregulated
development were to occur, and to minimize the cost of flood insurance (DMMC
Section 30.56.010). Therefore, through regulatory compliance, impacts related to flood
hazards would be less than significant (City of Del Mar 2020a).
While residential development processed under the HEI Overlay Zone would be processed
ministerially, development standards applicable to the base and overlay zone would continue
to apply. The following are some of the local regulations and DMMC that would apply to
future development processed using the HEI Overlay Zone:
•

All future projects would be required to adhere to the provisions of the City
Stormwater Management, and Discharge Control Ordinance including, but not
limited to land development and minimum BMP requirements to avoid increased
storm water runoff (DMMC Chapter 11.30, et seq.).

•

Development within those portions of the site located within the Floodplain Overlay
Zone are required to include design measures that ensure avoidance of hazards to
those who will occupy the development and hazards to the surrounding area (DMMC
Section 30.56.010).
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Pursuant to DMMC Section 11.30.040(F0(2), ministerial permits or approvals shall be
accompanied by plans demonstrating how the specifically applicable requirements of the City
Stormwater Standards Manual are being met. Additionally, all development shall be
consistent with the findings set forth in DMMC Section 30.56.060. Compliance will be
ensured through the planning review that will occur as part of the building permit process,
and administrative CDP and review for consistency with CDP findings. Specifically, future
development will be required to show support by written Findings consistency with the City’s
certified Local Coastal Program Chapter 30.75 permit regulations.
Therefore, like the previously analyzed development scenarios in the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with hydrology/water quality would be
less than significant based on compliance with applicable local regulations. Local regulations
including DMMC requirements implemented through the HEI Overlay Zone.
Implementation of HEI Overlay Zone development standards requiring implementation of
applicable base and overlay one regulations would ensure that development in the NC zone,
including APNs 299-100-47 and 299-100-48, would not result in significant impacts
associated with hydrology/water quality, consistent with prior environmental documents.
Therefore, no additional environmental review will be required.

5.2.11 Land Use and Planning
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with dividing an established community, or conflict with applicable land use plans,
policies, or regulations. As detailed in previous environmental documents, development
within the NC zone vacant sites APN 299-100-47, 299-100-48, and 299-100-49 would not
result in the demolition of any existing structures, the displacement of any businesses or
residences or any substantial alterations to any routes of travel including pedestrian, transit,
or automobile routes (City of Del Mar 2017) and would therefore, not physically divide an
established community. Additionally, the previous environmental documents acknowledge
that future housing development in the NC zone, including APNs 299-100-47 and 299-10048, would be required to demonstrate consistency with applicable State and local codes
implemented to ensure land use consistency. Through consistency with land use plans and
programs, impacts associated with future residential projects within the NC zone, including
APNs 299-100-47 and 299-100-48, would be less than significant.
Each of the previous environmental documents which evaluated residential projects included
a discussion of the project’s role in implementing Housing Element goals and providing
affordable housing opportunities within the City. Specifically, according to the Watermark
DEIR, the Watermark project would create a new land use designation and zone that would
allow for multi-family residential uses within the 20 to 25 dwelling units per acre range
specified in the Housing Element, and would accommodate a variety of product types (such
as townhomes and flats) at this density (City of Del Mar 2017). Both the NC/PC PEIR and
the 6th Cycle Housing Element PEIR evaluated the programs’ goals of implementing Housing
Element Programs consistent with the City’s Community Plan objectives encouraging the
provision of lower cost housing for low and moderate income households. Additionally, these
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program EIRs concluded that meeting state housing allocation through zoning amendments,
the City would meet state and local housing requirements, without conflicting with any
applicable land use policy or regulation.
Applicability of the HEI Overlay Zone to APNs 299-100-47 and 299-100-48 would result in
the rezone of the site “to allow, “by right”, residential development of the properties at a
density of 20-25 dwelling units per acre with such density allowance to include a requirement
for a percentage of the residential units to be available, long-term, at affordable rates, either
through dedication to a non-profit housing advocacy organization or through deed restrictions
for no less than the minimum duration required under state housing law applicable to
affordable dwelling units (DMMC 30.92.030(E).” To ensure that future development within
the site is consistent with local land use regulations, and serves to implement the 5th Cycle
Housing Element Program 2-G, the HEI Overlay Zone requires the continuing application of
all development standards applicable to the base and overlay zone (DMMC Section
30.92.040).
Additionally, all proposed multiple dwelling unit housing development within the HEI
Overlay Zone shall be subject to the objective protocols as necessary to avoid a significant
impact to the environment in accordance with applicable State and Federal laws (DMMC
Section 30.92.050).
Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with land use would be less than
significant based on implementation of the HEI Overlay Zone. Local regulations including
DMMC requirements implemented through the HEI Overlay Zone would ensure that
development in the NC zone, including APNs 299-100-47 and 299-100-48, would not result
in significant impacts associated with land use, consistent with prior environmental
documents. Therefore, no additional environmental review will be required.

5.2.12 Mineral Resources
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with loss of mineral resources. APNs 299-100-47 and 299-100-48 are located
within Mineral Resource Zone 1 (MRZ-1) where adequate information indicates that no
significant mineral deposits are present (City of Del Mar 2017). Based on the lack of mineral
resources future development within these sites would not require any additional
environmental review.

5.2.13 Noise
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would result in significant impacts
associated with noise. Specifically, the construction of new development could result in noise
levels above allowable standards for both construction and operational activities. The prior
environmental analysis concluded that noise impacts were less than significant, or that
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potentially significant impacts would be mitigated to less than significant levels based on
recommended mitigation measures including heating, ventilation, and air conditioning
(HVAC) mechanical equipment being screened or placed where noise levels would be below
standard levels at the site’s boundary.
While residential development processed under the HEI Overlay Zone would be processed
ministerially, development standards applicable to the base and overlay zone would continue
to apply. Future development processed using the HEI Overlay Zone would be required to
follow applicable City noise regulations, including the following:
•

Noise limits shall not exceed applicable limited beyond the premises a shown on the
Table of Applicable Limits. With respect to noise limited within the NC zone, one-hour
sound averages shall be no greater than 60 decibels between the hours of 7:00 a.m. to
10:00 p.m., and no greater than 50 decibels between the hours of 10:00 p.m. and
7:00 a.m. (DMMC Section 9.20.040).

•

Construction shall be limited to Mondays through Friday, from 7:00 a.m. to 7:00 p.m.,
and between 9:00 a.m. to 7:00 p.m. on Saturday (DMMC Section 9.20.050(A and B)).

•

Construction activity shall not cause an hourly average sound level greater than
75 decibels on property zoned or used for residential purposes (DMMC Section
9.20.050(D)).

Additionally, the HEI Overlay Zone (Section 30.92.050) includes objective protocols that
would provide equivalent protections as the mitigation measures described in prior
environmental documents for the site. The following is a summary of objective protocols that
would apply to ensure avoidance of significant biological resource impacts:
•

Construction Noise. The applicant is required to provide a construction noise
mitigation program that demonstrates how construction activities would comply with
City standards. Examples of construction noise reduction measures are listed in
DMMC Section 30.92.050.

•

On-site Noise. Projects are required to ensure all outdoor noise generating equipment
is shielded and/or provides noise attenuation pursuant to DMMC Section 30.92.050.

Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with noise would be less than
significant based on implementation of the HEI Overlay Zone. Local regulations including
DMMC noise regulations implemented through the HEI Overlay Zone would ensure that
development in the NC zone, including APNs 299-100-47 and 299-100-48 would not result in
significant impacts associated with noise, consistent with prior environmental documents.
Therefore, no additional environmental review will be required.
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5.2.14 Population and Housing
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would induce substantial
population growth or displace a substantial number of people or housing. As detailed in
previous environmental documents, residential development within the site at a density
range of between 20-25 dwelling units per acre would implement action items within the
City’s previous Housing Element programs, allowing the City to be in compliance with state
requirements. Overall, it was concluded that while the increased residential density would
result in minimal growth unaccounted for by regional growth projections, it would aid the
City in meeting RHNA obligations and would be consistent with the Housing Element of the
City’s Community Plan, and would not constitute substantial population growth (City of Del
Mar 2017). Additionally, development within the NC zone, including APNs 299-100-47 and
299-100-48, would allow for development of residential structures where they are currently
prohibited by existing zoning. Therefore, the program would not displace any existing people
or housing.
Future development within the NC zone, including APNs 299-100-47 and 299-100-48,
consistent with the HEI Overlay Zone would likewise serve to meet state requirements for
RHNA allocation, and implement the City 5th Cycle Housing Element Program 2-G.
Therefore, conclusions relating to future development within these sites would not require
any additional environmental review.

5.2.15 Public Services
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would be adequately served by
public services, including fire and police protection, parks, libraries, and schools. Specifically,
prior environmental documents analyzed whether proposed or future development of the site
would result in substantial adverse physical impacts associated with the provision of new or
physically altered facilities. The Watermark project proposed a total increase of 99 residents
under their development option that accommodated 20-25 dwelling units per acre. It was
concluded that this would only “minimally increase” the use of local public parks, beaches,
and the City library (City of Del Mar 2017). Existing equipment, staff, and adequacy of
response times related to fire and police would not be negatively affected by new development
and impacts would be less than significant. Likewise, due to the required payment of school
impact fees as set forth by the Del Mar and San Dieguito school districts, impacts to schools
would be less than significant.
Future development within the NC zone, including APNs 299-100-47 and 299-100-48,
consistent with the HEI Overlay Zone would allow the development of residential
development to a maximum of 20-25 dwelling units per acre, the same scenario evaluated in
the Watermark DEIR. Similarly, all prior environmental evaluated potential impacts
associated with residential development at the sites with similar conclusions. Therefore,
conclusions relating to future development within these sites would not require any
additional environmental review.
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5.2.16 Transportation
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would conflict with plans,
programs or City policies relating to local mobility, or be inconsistent with Vehicle Miles
Traveled (VMT) standards pursuant to CEQA 15064.3(b). The previous environmental
documents written prior to the publication of the 2019 CEQA Guidelines analyze traffic
under previous thresholds. Therefore, this section reviews current City standards as
addressed in the NC/PC Final PEIR and the 6th Housing Cycle Final PEIR. As detailed
therein, there are a number of state and local regulations focused on local mobility including
the City Community Plan Transportation Element (TE) which contains objectives, goals, and
policies the implementation of which would minimize the impact of the automobile on the
character of the City (TE Goal 2), encourage a pedestrian-oriented community (TE
Objective A), and facilitate the movement of traffic in a safe and uncongested manner (TE
Objective B). Additionally, the City Local Coastal Program identifies several policies aimed
at the maintenance of a pedestrian and bicycle oriented community and improve or establish
alternative transportation options. Prior environmental documents evaluated the applicable
plans, policies, and regulations and concluded that future residential development within the
NC zone, including APNs 299-100-47 and 299-100-48, would not conflict with an adopted
program, plan, ordinance, or policy addressing the circulation system, including transit,
roadway, bicycle and pedestrian facilities. Therefore, impacts would be less than significant
(City of Del Mar 2020b).
The City Guidelines for Transportation Impact Analysis, adopted June 1, 2020, provides
guidance and procedures for the evaluation of transportation related to impacts under the
CEQA Guideline’s VMT protocols. In accordance with the local Guidelines, a number of
project types are presumed to cause a less than significant impact on the environment and
are therefore “screened out” as exempt from VMT analysis, including “Amendments to a Land
Use Plan or Zoning Ordinance that provide for mixed use zoning that allows up to 20 dwelling
units per acre.” Because there is no substantial evidence to otherwise identify that the
development of the sites would generate a potentially significant level of VMT, the proposed
development would be screened out and no additional analysis relating to VMT would be
required (City of Del Mar 2020a). Impacts related to traffic (VMT) would be considered less
than significant.
Future development within the NC zone, including APNs 299-100-47 and 299-100-48,
consistent with the HEI Overlay Zone would allow the development of residential
development to a maximum of 20-25 dwelling units per acres which, like the scenarios
previously analyzed would be consistent with all relevant plans and policies and would be
“screened out” as exempt from VMT analysis. Therefore, conclusions relating to future
development within these sites would not require any additional environmental review.

5.2.17 Utilities and Service Systems
Prior environmental documents evaluated whether proposed or future development within
the NC zone, including APNs 299-100-47 and 299-100-48, would be adequately served by
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utility and service systems, including water, wastewater, storm water, solid waste, and
energy. Specifically, prior environmental documents analyzed whether proposed or future
development of the site would result in result any of the following: in the relocation or
construction of new or expanded water, wastewater treatment or storm water drainage,
electric power, natural gas, or telecommunications facilities; have insufficient water supplies
available to serve the project; result in inadequate wastewater capacity to serve the proposed
project; generate solid waste in excess of State or local standards, or in excess of the capacity
of local infrastructure; or conflict with federal, state, and local management and reduction
statutes and regulations related to solid waste. The Watermark project proposed a total
increase of 99 residents under their development option that accommodated 20-25 dwelling
units per acre. It was concluded that existing facilities would be adequate to serve the needs
of the proposed development (City of Del Mar 2017). Likewise prior environmental documents
concluded that utility providers have sufficient capacity for the forecast demands and
generation volumes (City of Del Mar 2020b).
Future development within the NC zone, including APNs 299-100-47 and 299-100-48,
consistent with the HEI Overlay Zone would allow the development of residential
development to a maximum of 20-25 dwelling units per acres, the same scenario evaluated
in the Watermark DEIR. Similarly, all prior environmental evaluated potential impacts
associated with residential development at the sites with similar conclusions. Therefore,
conclusions relating to future development within these sites would not require any
additional environmental review.

5.2.18 Wildfire
The CEQA threshold directed at wildfire was evaluated in the prior environmental
documents that postdated the 2019 CEQA update. This threshold addresses whether
proposed development would result in changes to circulation or access that would interfere
with or impair emergency response or an evacuation plan. It also requires the analysis of
whether the proposed project or infrastructure would exacerbate wildfire risks exposing
project occupants to pollutant concentrations, or expose people or structures to significant
risks, including downslope or downstream flooding or landslides, as a result of runoff, postfire slope instability, or drainage changes. Prior environmental documents concluded that
impacts related to wildfire would be less than significant. Specifically, the NC zone, including
APNs 299-100-47 and 299-100-48, are not located within and Fire Hazard Severity Zone as
identified by CAL FIRE. Future development within the sites would be required to adhere to
state and local fire and building code regulations to ensure that proposed development would
not expose residents to fire risk. These include the implementation of programs which would
reduce and prevent risks associated with wildfire including DMMC §2.52.020 (Emergency
Plan), DMMC Chapter 10.04 (Fire Code), and DMMC Chapter 23.12 (Uniform Codes for
Construction Building Code). The Fire Code also sets standards for road dimension, design,
grades, and other fire safety features. Additionally, more stringent CBC standards also apply
regarding new construction and development of emergency access issues associated with
earthquakes, flooding, climate/strong winds, and water shortages. Future development
would be required to comply with applicable building and fire safety regulations required for
the design of new housing and emergency access, all of which would ensure that new
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development would not interfere with an emergency response plan, exacerbate wildfire risk,
or cause post-fire slope stability and runoff (City of Del Mar 2020b).
As detailed in Section 5.1.9, while residential development processed under the HEI Overlay
Zone would be processed ministerially, development standards applicable to the base and
overlay zone would continue to apply. This includes:
•

All future projects shall adhere to minimum safety design measures relating to the
requirements for on-site fire safety equipment (DMMC Section 10.04.060; California
Fire Code Chapter 3, General Requirements), fire access roads (DMMC Section
10.04.070; California Fire Code Chapter 5, Fire Service Features), fire protection
water supplies (DMMC Section 10.04.080; California Fire Code Chapter 507, Fire
Protection Water Supplies), internal automatic fire sprinkler and standpipe systems
(DMMC Section 10.04.090; California Fire Code Chapter 9, Fire Protection Systems).

•

All future projects shall adhere to minimum safety design measures relating to
structural integrity and safety features (DMMC Title 23; California Building Code).

Implementation of these requirements will be implemented through the planning review that
will occur as part of the administrative CDP and review for consistency with CDP findings.
Specifically, future development will be required to show support by written Findings
consistency with the City’s certified Local Coastal Program Chapter 30.75 permit
regulations.
Therefore, like the previously analyzed development scenarios for the NC zone, including
APNs 299-100-47 and 299-100-48, impacts associated with wildfire would be less than
significant based on compliance with applicable regulations including DMMC requirements
implemented through the HEI Overlay Zone. Implementation of HEI Overlay Zone
development standards requiring implementation of applicable base and overlay one
regulations would ensure that development in the NC zone, including APNs 299-100-47 and
299-100-48, would not result in significant impacts associated with wildfire, consistent with
prior environmental documents. Therefore, no additional environmental review will be
required.
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6.0

Sources Consulted

Del Mar, City of
2008 Riverview Office Project Final Environmental Impact Report SCH#2005061143.
April
2017

The Watermark Del Mar Specific Plan Draft EIR.

2020a Final Program Environmental Impact Report for the Professional Commercial and
North Commercial Zoning Code Amendment (ZA18-002), Del Mar, California. SCH
#2019029058. September.
2020b HEU Final Program EIR. SCH #2020029064, September.
U.S. Department of Conservation
2016 Urban and Built-Up Land by the State Farmland Mapping and Monitoring
Program.
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Summary of City’s Risk of Enforcement Penalties
A range of enforcement penalties set forth per State law could negatively impact the City:
1. Lawsuits and Court Orders - Developers and advocates have the right to sue jurisdictions
if their Housing Element is not compliant with State Law. In addition, Assembly Bill (AB)
72 provides additional methods for the State and local jurisdictions to be held accountable for
Housing Element compliance.
There are several avenues of legal exposure, including:
a. Court Order for Mandatory compliance – The court can order the City to bring the
Housing Element into compliance within 120 days. This was the case with the City of
Encinitas.
b. Fair Housing Risk – The City has the obligation to make housing available to all income
segments. If the Housing Element is decertified, the City is at risk of lawsuits based on
fair housing claims under State and Federal law.
c. Private parties may sue the City – As evidenced by the three lawsuits brought against
the City of Encinitas for their Housing Element, private parties or interest groups can sue
local jurisdictions and the record of evidence can further support plaintiff claims if the
City does not have a certified Housing Element. Because of this, it would leave the City
with constant exposure to legal challenge if the Housing Element were to be decertified.
In fact, the City has already received (June 2016) a “Notice of Intent to Sue the City of
Del Mar” if the NC and PC zone amendments (carryover housing programs in the HEU)
are not implemented by the City.
d. Fiscal Impacts to the General Fund – If a jurisdiction faces a court action stemming
from its lack of compliance and either loses or settles the case, it will be subject to
substantial attorney fees to the plaintiff’s attorneys in addition to the fees paid to its own
attorneys. These fees would be substantial and can easily exceed $100,000. See
discussion below related to the additional risk of General Fund impacts by the State’s
ability to impose fines.
e. Potential Loss of Local Control over Housing Development – The City’s Housing
Element must contain a Housing Plan to create adequate sites for 113 affordable units.
Pursuant to Government Code Section 65583(g), failure to complete the actions needed
for the HEU can trigger limits on the City’s ability to deny a multiple-dwelling unit
development project with an affordable housing component if that project otherwise
would have been allowed had the actions been completed pursuant to the Housing
Element.
2. Levy of Fines - The State has authority to fine a jurisdiction anywhere from $10,000 to
$100,000 per month for non-compliance with its respective Housing Element. Per AB 72,
jurisdictions with non-compliant and de-certified Housing Elements can be referred to the
1
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Attorney General who can impose penalty fees that can potentially exceed thousands of
dollars on a daily basis until compliance is reached.
3. Future Housing Element Updates Follow a 4-Year Cycle instead of 8-Year Cycle - If the
City is unsuccessful in obtaining certification from the State for the HEU within 120 days of
the statutory deadline, the City will be placed on a more frequent 4-year Housing Element
Cycle. Once this occurs, the City will need to successfully process three (3) consecutive 4Year Cycle Housing Element updates before being placed back on the regular 8-year cycle.
HCD often uses the phrase: “If you’re late, you don’t get eight”. If this were to occur, it
would result in significant fiscal and operational impacts to the City that would reduce
available workload capacity that otherwise could be made available for other special projects.
4. Limited Access to State Funding Including Grants - Due to the State’s priorities related
to housing, most of the grant funding sources, like the recently awarded Senate Bill (SB) SB
2 grant and anticipated-award for the Local Early Action Planning (LEAP) grant, are formulabased and offer free funds that are available only to jurisdictions with certified Housing
Elements. The City currently is relying on SB 2 and anticipated LEAP grant funds to cover
tasks related to its required housing programs. If the City fails to gain certification, new State
funding will not be available and the City may be required to pay back the grants in progress
if the City is determined to be ineligible and in breach of the contract. This would be a
significant fiscal impact to the City in consideration of the City’s current budget and
projections for the budget constraints to continue in light of the COVID pandemic and
associated devastating economic impacts.

2
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STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY

GAVIN NEWSOM., Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
DIVISION OF HOUSING POLICY DEVELOPMENT
2020 W. El Camino Avenue, Suite 500
Sacramento, CA 95833
(916) 263-2911 / FAX (916) 263-7453
www.hcd.ca.gov

December 4, 2020
Christa Johnson, City Manager
City of Del Mar
1050 Camino Del Mar
Del Mar, CA 92014
RE: Written Findings of Violation of Housing Element Law
Dear Christa Johnson:
Thank you for submitting correspondence regarding the status of the implementation of
programs in the 5th Cycle Housing Element on October 20, 2020. Pursuant to
Government Code section 65585, subdivision (i), the California Department of Housing
and Community Development (HCD) is reporting the results of its review.
On September 30, 2020, HCD found the housing element no longer complied with
State Housing Element Law (Article 10.6 of the Gov. Code) due to long passed
deadlines regarding zoning actions and the lack of appropriate action at the City’s
September 8, 2020 City Council meeting. Please see all prior correspondence
(enclosed) for additional information. In its September 30, 2020 correspondence, HCD
provided a 30-day notice to respond to the out of compliance finding prior to taking
action authorized by Government Code section 65585.
HCD has received and reviewed the City’s October 20, 2020 correspondence and has
determined the City adequately responded to HCD’s September 30, 2020 findings. For
example, the City’s correspondence outlines progress in implementing Programs 2-E,
2-F and, most importantly, Program 2-G. The correspondence also crucially describes
all actions are being taken to make the site available for development at appropriate
densities, including zoning, land use designation and the local coastal plan. Given the
City’s commitment and schedule, HCD will not, at this time, take additional actions
authorized by Government Code section 65585. However, any deviation, lack of
progress or other actions that influence the effective and timely implementation of
Program 2-G, including local coastal plans or any impact on the appropriate planning,
land use designation and zoning to make the site available for development in the
planning period, will trigger an immediate review and potential action by HCD. Finally,
the City must report progress in implementation monthly and document actions have
been taken to implement Program 2-G prior to April 15, 2021.
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HCD appreciates the City’s efforts to comply with State Housing Element Law and
looks forward to following the City’s progress in implementation of the 5th Cycle
Housing Element and preparation of the 6th Cycle Housing Element. If you need
additional information or technical assistance, please contact Jose Ayala, Housing
Policy Analyst, at Jose.Ayala@hcd.ca.gov.
Sincerely,

Megan Kirkeby
Deputy Director
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STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY

GAVIN NEWSOM, Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
DIVISION OF HOUSING POLICY DEVELOPMENT
2020 W. El Camino Avenue, Suite 500
Sacramento, CA 95833
(916) 263-2911 / FAX (916) 263-7453
www.hcd.ca.gov

September 30, 2020

Christa Johnson, City Manager
City of Del Mar
1050 Camino del Mar
Del Mar, CA 92014-2698
RE:

City of Del Mar Written Findings of Violation of California’s Housing
Element Law

Dear Christa Johnson:
The California Department of Housing and Community Development (HCD) is hereby
issuing its written findings that the City of Del Mar (City) has failed to implement a
program action included in its 5th cycle housing element pursuant to Government Code
section 65583, and that this failure has brought the City’s housing element out of
substantial compliance with California’s Housing Element Law (Gov. Code, § 65580 et
seq.).
HCD requests the City review this correspondence and provide a written response to
these findings within 30 days and no later than October 30, 2020. HCD will review and
consider the City’s written response before taking any action authorized by
Government Code section 65585. As noted below, such action may include revoking
HCD’s finding of substantial compliance with California’s Housing Element Law and
referral to the Attorney General’s Office.
On June 6, 2013, HCD found that the City’s housing element was in compliance with
California’s Housing Element Law. HCD based its compliance finding on, among other
things, Programs 2-E (North Commercial (NC) Zone up to 20 units per acre), 2-F
(Professional Commercial (PC) zone up to 20 units per acre) and most importantly 2-G
(2.3 acres by right). Program 2-G committed to rezone roughly 2.3 acres in the NC
Zone, to allow by-right residential development (without discretionary action) of the
properties at a density of 20 to 25 dwelling units per acre within 12 months of adoption,
a date that has long since lapsed.
On July 31, 2020, HCD issued a letter of technical assistance to clarify state
requirements related to the adequate sites and the housing element update to assist
the City in its decision-making. The correspondence made clear the City was required
to accommodate the unaccommodated 4th cycle need within the first year of the 5th
cycle planning period and was required to rezone for the 5th cycle shortfall, generally,
within 3 years of the planning period that began in 2013. The correspondence also
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clearly stated HCD may revoke housing element compliance but given the City’s
progress in implementation and schedule for upzoning in September 2020, HCD
committed to monitoring the City’s timely implementation. As of this writing, the City
has failed to implement programs pursuant to its adopted housing element.
On September 8, 2020, the City Council voted to approve Program 2-F (20 dwelling
units/acre in the Professional Commercial (PC) zone) but failed to approve Program
2-G (roughly 2.3 acres in the NC Zone, to allow by right residential development at 20
to 25 units per acre) and address the 4th and 5th cycle shortfall of adequate sites to
accommodate the regional housing need.
HCD finds the City’s housing element no longer complies with Government Code
section 65583 and 65584.09. The deadline for required zoning actions has long
passed, and the City failed to adopt sufficient zoning at the September 8, 2020 City
Council meeting. Based on the foregoing, HCD finds that the City’s housing element no
longer substantially complies with California’s Housing Element Law.
Currently, the City has 30 days to respond to HCD’s written findings. HCD will review
and consider City’s written response before it takes any action authorized by
Government Code section 65585. However, if HCD does not receive an adequate
written response from the City within 30 days, then HCD may revoke the City’s housing
element compliance, as authorized by Government Code section 65585, subdivision
(i)(1)(B). HCD may also take any and all additional action as authorized by
Government Code section 65585, as stated above.
HCD looks forward to receiving the City’s written response to his correspondence on or
before October 30, 2020. If you have any questions or need additional information,
please contact Jose Ayala at Jose.Ayala@hcd.ca.gov.
Sincerely,

Megan Kirkeby
Deputy Director
cc:
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GAVIN NEWSOM, Governor

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
DIVISION OF HOUSING POLICY DEVELOPMENT
2020 W. El Camino Avenue, Suite 500
Sacramento, CA 95833
(916) 263-2911 / FAX (916) 263-7453
www.hcd.ca.gov

July 31, 2020

Amanda Lee, Principal Planner
City of Del Mar
1050 Camino del Mar
Del Mar, CA 92014-2698
Dear Amanda Lee:
RE:

The City of Del Mar’s 6th Cycle Housing Element Update
Letter of Technical Assistance

Thank you for the opportunity to respond to questions raised by the City of Del Mar
(City) relating to the preparation of the 6th cycle housing element. The purpose of this
letter is to clarify state requirements related to the housing element update to assist the
City in its decision-making. 1
Housing Element Law (Article 10.6 of Gov. Code) requires the demonstration of
adequate sites to accommodate the regional housing need allocation (RHNA). In
addition, the related No Net Loss Law (Gov. Code, § 65863) requires the maintenance
of adequate sites at all times throughout the planning period. When sufficient suitable
sites with appropriate densities are not identified to accommodate the RHNA, the
housing element must include a program to make adequate sites available early in the
planning period, generally three years for most localities. Adequate sites to
accommodate the RHNA are a fundamental component of Housing Element Law and
other housing laws noted below.
Unaccommodated Need: Government Code section 65584.09 (AB 1233, statutes of
2005) requires a locality that failed to identify or make adequate sites available in the
prior planning period to zone or rezone adequate sites to address the unaccommodated
housing need within the first year (12 months) of the new planning period. The
requirement to address the unaccommodated housing need for the previous planning
period is in addition to the requirement to identify sites to accommodate the RHNA for
the new planning period. A locality may not count capacity on the same sites for both
planning periods for the purposes of Government Code section 65584.09.
In its 5th cycle housing element, Del Mar identified a shortfall of 12 units to accommodate
This letter is not intended as comments on environmental documents as part of the California Environmental Quality Act
or HCD findings pursuant to Government Code ection 65585.
1
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the need of lower-income households in the 5th cycle and an unaccommodated need of
10 units from the 4th cycle for a total of 22 units. To address this shortfall, the City’s 5th
cycle housing element includes a program to rezone 2.3 acres at minimum densities of
20 units per acre. As required by statute, the program identifies two sites that can permit
the development of at least 16 units per site to address the total need of 22 units. Failure
to implement this program will carryover the shortfall of adequate sites in addition to the
6th cycle RHNA, and accordingly, the City must rezone sites within the first year of the
planning period. This analysis may utilize units constructed by income group in the 5th
cycle. If the City fails timely implementation of the program, the California Department of
Housing and Community Development (HCD) may find the City’s housing element out of
compliance with Housing Element Law until this rezoning is complete. If the rezone
program is implemented on time, HCD may find the initial housing element in
compliance; however, HCD may revoke compliance if program timeframes are not met,
potentially triggering further enforcement pursuant to Government Code section 65585.
The City was required to accommodate the unaccommodated 4th cycle need within the
first year of the planning period and was required to rezone for the 5th cycle shortfall,
generally, within 3 years. The planning period began in 2013. Since these dates have
lapsed, HCD may revoke housing element compliance. In addition, requirements
pursuant to Government Code section 65583, subdivision (g), are triggered limiting the
City’s discretion to disapprove a housing development project. However, given the
City’s progress in implementation and schedule for upzoning in September 2020, HCD
will continue to monitor the City’s timely implementation.
NC and PC Zoned Sites: The housing element contains Program #4 (2-E, 2-F, and 2-G)
to demonstrate adequate sites, specifically upzoning in the NC and PC zones. This
action to increase allowable densities in the NC and PC zones was not necessarily
required to accommodate the shortfall and unaccommodated need of 22 units for
lower-income households. However, the program was added to facilitate a variety of
housing types for all income levels which is essential in Del Mar given the lack of zoning
allowing higher density. The 6th cycle housing element must evaluate the City’s
progress in implementation, and the City will be required to take requisite action. These
programs were important to maintaining adequate sites (see No Net Loss Law
discussion below) throughout the planning period. Further, with an allowable density of
20 units per acre (default density), sites within these zones could potentially be utilized
to accommodate housing needs of lower-income households in the 6th cycle. To date,
the City has not taken appropriate actions to implement these programs, severely
impacting the availability of sites and variety of housing types to accommodate the
housing needs of lower-income households. HCD encourages the City to implement
these programs in the 5th cycle planning period, prior to 6th Cycle planning period.
No Net Loss Law: Government Code section 65863 requires adequate sites to be
maintained at all times throughout the planning period for all income groups. Any action
effecting the number of units identified on a site or the assumed affordability of a site
triggers these statutory requirements. Unless specified findings are made, a locality may
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be required to rezone comparable sites within 180 days. HCD may also enforce these
requirements pursuant to Government Code section 65585, including referral to the
Attorney General. If a locality rezones a site for lower-income households and
subsequent action effects the number of units or affordability, the provisions of No Net
Loss Law would be triggered requiring the identification of new adequate sites. To
manage this, a locality may institute various approaches such as not assuming 100
percent of a site to accommodate lower-income households and/or identifying sites in
excess of the regional housing need, particularly for lower-income households.
HCD appreciates the opportunity to provide information and assist the City in its
decision-making. HCD wishes the City success in the upcoming 6th cycle update of the
housing element and welcomes the opportunity to assist the City in meeting statutory
requirements. Please feel free to contact Jose Ayala at Jose.Ayala@hcd.ca.gov for any
additional information and assistance.
Sincerely,

Shannan West
Land Use & Planning Unit Chief
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