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TSVS21-002: Response to Subcommittee Recommendation
During the course of our TSVS hearing, four different recommendations for actions to restore our
view have been proposed (Table 1 below):
1. The Walton Plan is an objective view restoration plan recommendation by a City-approved
arborist consistent with the direction from the Planning Commission to base their decision on the
recommendation of a City-approved arborist. It calls for the removal of tree #1 and crown-reduction of
trees #2 and #3 to the level of the Lemonade berry bushes at the canyon rim.
2. The White/Safford Plan is a tree trimming plan recommended by the White’s chosen arborist
(Mr. Safford) and is a product of advocacy for the subject trees. It calls for 10% thinning of all three
subject trees, then waiting for them to grow to eventually see under the canopy. It is claimed this will
“enhance” our view.
3. Subcommittee Plan consists of two possible plans the Subcommittee developed, with an
unresolved contingency determining which of these plans is the actual final specific plan. It is a product
of advocacy for the subject trees. The two possible plans are:
3.1 Subcommittee Contingency Plan A is a tree trimming plan the Subcommittee
developed. It calls for lacing/prudent crown-reduction of the canopy of subject tree #1 by 40%
and subject trees #2 and #3 by 20%, an enhanced version of the White/Safford Plan. It makes no
claim to restore our view and all evidence in the record indicates it will not. The contingency is
that the Whites must find an arborist willing to endorse and implement the severe 40% trimming
of subject tree #1 after the passage of a resolution approving the Subcommittee Plan despite such
severe trimming being advised against by generally accepted arboricultural pruning standards and
the Ordinance.
3.2 Subcommittee Plan B is a view restoration plan the Subcommittee developed. It
calls for the removal of subject tree #1 (from the Walton Plan) and lacing/prudent
crown-reduction of the canopy of trees #2 and #3 by 20% (an enhancement of the White/Safford
Plan). It would become the final specific plan if the Whites are unable to find an arborist willing
to endorse the severe trimming of tree #1 after the passage of a resolution approving the
Subcommittee Plan.
4. The Deftos Plan calls for the removal of all three subject trees.
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Table 1. Proposed View Restoration Plans

Below, we discuss each of these plans and concerns we have with our hearing.
1. Direction from the Planning Commission:
A review of the transcript of our December 7th, 2021 hearing clearly documents that all of the
Planning Commissioners agreed to base their decision on input from a third-party, City-approved arborist.
Posner: “...something that I would recommend as well..that a third arborist ..come out to the
property…a City-approved arborist…which I know…does exist…to give the opinion..get a third
qualified opinion to go with before making a final decision…I think the only way to find out…or
the only way that’s been presented tonight to find out would be to get a third-party arborist the
one approved by the City to go out there and get that opinion…hopefully get it done on a thirdparty arborist opinion…so that would be my thought at this time. That I would like us to go
forward with that.. and recommend a third party (arborist) look at it …to see what can be done to
restore that view which I think is very important to the Deftoses and very important to the
community.

Bakker: So you would put it dependent on the arborist’s report?
Posner: Correct.
Bakker: Ok. I agree with you on that one
Bakker: So you would have that based on the city arborist or an unbiased arborist’s report?
McGreal: Yes
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Bakker: Ok. I agree with that too
Ferrell: I would suggest that the arborist not be the City’s arborist…its better to have a totally
independent third-party arborist from my point of view.
Posner: I would agree that a third-party arborist, not the City arborist, would be okay with me
too…the City arborist would be fine. But I see John’s point….I would put a time limit on picking
that third-party arborist…so we don’t end up here a month from now…debating which arborist
should be used.
2. The Walton Plan
The Walton Plan is a view restoration plan that is the product of the direction given by the
Planning Commission at our initial hearing to base the restorative action plan on input from a third-party
City-approved arborist. Following that meeting, City staff gave us a list of three such arborists “City staff
has worked with in the past” and indicated it was our responsibility to pay for this third-party arborist1 As
we previously stated in a written statement, we approached Mr. Walton as a neutral, impartial consultant
to the City. When he visited our property, we explained to him that it had been determined that our view
is unreasonably obstructed and we had been asked by the City to have an impartial, objective arborist
approved by the City to develop a view restoration plan. We played him a portion of the video from our
hearing where the possibility of trimming the trees to preserve them and also restore our view was
discussed. We did not try to influence him and we are confident he would not allow us to influence his
professional advice. The Subcommittee had an opportunity to discuss the plan with Mr. Walton and
confirm this. We are disappointed by the subsequent mischaracterization of Mr. Walton as our chosen
arborist after his recommendation was contrary to a preferred outcome (“Okay, no removal”…“I am not
in favor of removal at all”).
The Walton Plan calls for the removal of tree #1 and crown-reduction of trees #2 and #3 (8 feet,
by not more than 20%) to the level of the Lemonade berry bushes at the canyon rim2. His professional
opinion is that it is necessary to remove tree #1 to restore our view in any meaningful way (crown
reduction with thinning “would not reveal more of the lost scenery”). He notes that this tree could have
easily been maintained lower several years ago when we attempted to get the Whites to do just that. He
1
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We note that the staff report mischaracterizes Mr. Waltons recommendation for trees #2 and #2 as
“reduce each tree canopy by 20%”. Mr. Walton specifically says “Tree 2 can be dropcrotchd to lowered
by approximately 8 feet, which will be to the height of the lemonade berry, Rhus integrifolia, on the
Michaels’ property ” and that “Tree 3 can be dropcrotched to the height of Tree 2”. In his “recap” Mr.
Walton notes that the crown reduction would be “no more than 20%.” This is different from the
Subcommittee Recommendation which recommends “lacing/prudent crown-reduction of the canopy of
subject trees #2 and #3 by 20%.” Mr. Walton does not recommend lacing whereas Subcommittee
emphasises this (the crown-reduction would be “prudent”).
2
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notes that the tree's green growing tips have been stripped from the lower branches, making it not possible
to reduce its height.
Mr. Walton’s plan:
1. Would restore and protect our view.
2. Would restore and protect the views of our neighbors and public property on Torrey Pines
Terrace.
3. Would provide a large degree of finality to the resolution of our conflict.
4. Is consistent with all of the requirements of the Ordinance and fulfills its purpose.
5. Reflects an impartial application of the Ordinance to the facts of our case without
advocacy for a particular outcome.
6. Is the product direction given by the Planning Commission to base the plan on input from
a third-party City-approved arborist.
Removal of one of the White’s five Torrey pine trees can be mitigated by either replacement
plantings of up to a total of 3 Torrey pine trees at our expense on the White’s property and/or payment
into Del Mar’s Tree Mitigation Fund.
Instead of further consulting with Mr. Walton, the Subcommittee rejected his recommendation
and did not bring it to the full Planning Commission for consideration. Instead, the Subcommittee
discussed the Walton Plan with the Whites in an ex parte conversation and solicited their input into the
removal of subject tree #13. We still don’t know the substance of the conversation, but it appears to at
least involve directing the Whites to develop a view restoration plan of their own using their own chosen
arborist, not a City-approved arborist, contrary to the direction of the Planning Commission. The product
is the White/Safford Plan.
3. The White/Safford Plan:
The White/Safford Plan is a tree trimming plan from the White’s chosen arborist (Mr. Safford),
not a City-approved arborist. It calls for us to pay for 10% thinning of all three subject trees, then waiting
for them to grow to eventually see under the canopy. It does not claim to be a view restoration plan.
Rather, it claims the trimming will “enhance” our view. Instead of attempting to restore our view, it
advocates for retaining all of the White’s trees (“I think it would be an environmental tragedy to remove
any of these trees”). We don’t fault Mr. Safford or question his integrity. We don’t know his instructions
from the Whites but presume he was asked to develop a view restoration plan that included preservation
of all three of the subject trees. Unable to do so, he instead recommended a tree trimming plan that
advocated for the trees. The recommendation for only minimal trimming seems to be a tacit
3
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acknowledgment that more substantial trimming, such as 40%, would do little more to “enhance” our
view. We documented in a prior statement that Mr. Safford agrees with Mr. Walton that it is not possible
to restore our view without removing tree #1. Since Mr. Safford's plan does not significantly restore our
views and instead advocates for the retention of the trees, it has been appropriately rejected by the
Subcommittee.
4. The Subcommittee Recommendation (Contingency Plan):
Unable to recommend the White/Safford Plan, and not wanting to recommend the Walton Plan
(“a result we would not otherwise recommend”), the Subcommittee developed a plan on their own. Like
the White/Safford Plan, it is not a plan from a third-party City-approved arborist and it advocates for the
subject trees. It gives the Whites a “do-over” chance to get yet another arborist to endorse a plan that
preserves all of their trees, this time with coaching on what the Subcommittee’s minimally acceptable
criteria is, rather than that it must meaningfully restore our view.
The Subcommittee Plan consists of two possible plans, with an unresolved contingency
determining the actual final specific plan. The contingency is to be resolved at a later date, after the
proposed passage of a resolution approving the recommendation: “We wish to emphasize to the Whites
that they have an option to save Tree #1 if they would present us with an arborist’s plan that complies with
our above recommendation, that is, a plan for reducing the tree’s canopy by 40%. Unless we receive from
the Whites a plan to proceed with trimming Tree #1, as opposed to doing nothing, we may have little
choice but to vote in favor of the plan submitted by Mr. Walton… The tree owner is required to submit
such a plan to the Planning Commission within 2 months from, July 12, 2022, or the date in which the
resolution is adopted, for our review.”
The presence of a contingency in the Subcommittee Plan is contrary to the explicit language of
the Ordinance. The Ordinances states: “An action approving an Application shall be set forth in a
Resolution and accompanied by Conditions of Restorative Action that identify the specific manner in
which the Subject Tree is to be trimmed, pruned, removed or otherwise altered in accordance with Section
23.51.070 of this Chapter.” [DMMC 23.51.040 (G)]. Since the outcome of the contingency is not known,
the Subcommittee Plan does not “identify the specific manner in which the Subject Tree is to be trimmed,
pruned, removed or otherwise altered.” Since it is contrary to the explicit instructions of the Ordinance it
should be disqualified from consideration.
The Subcommittee Recommendation also deprives both parties of their right to appeal the final
specific plan. The Ordinance gives both parties the right to appeal the Planning Commission’s decision
for up to 10 days following the approval of the resolution: “The Planning Commission's decision shall
become final on the 11th working day following such determination, unless the decision is appealed to the
City Council in accordance with the provisions of this Code (Section 23.51.100).” [DMMC 23.51.040
(G)]. In addition, exhaustion of all administrative remedies is a requirement for seeking judicial review.
The contingency in the Subcommittee Recommendation prevents us from knowing what the final specific
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plan is during the window of time allowed for appeal. Contingency Plan A or maybe Plan B? We would
be deprived of the ability to make an informed decision on whether to appeal the final specific plan to the
City Council or seek judicial review. Our right to make an informed decision on whether to appeal the
final specific plan of the Planning Commission should not be denied. The Planning Commission has a
responsibility to pass a resolution with a final specific plan.
Below is our analysis of the two plans embedded in the Subcommittee Recommendation:
4.1 The Subcommittee Contingency Tree Trimming Plan (Plan A):
Subcommittee Contingency Plan A is a tree trimming plan that calls for us to pay for
lacing/prudent crown-reduction of the canopy of subject tree #1 by 40% and subject trees #2 and #3 by
20%. It also proposes a trimming maintenance program to “maintain or enhance” the resulting view
“based on the views attained after the first trimming.” It does not clarify who will enforce this or
determine whether the future trimming is for view maintenance or enhancement.
The plan is essentially an enhanced version of the White/Safford Plan. The Subcommittee makes
no claim and provides no evidence that it will restore our view in any meaningful way. Indeed, evidence
in the record indicates that the plan will not substantially or even significantly restore our view. Both Mr.
Walton and Mr. Safford have indicated that removal of subject tree #1 is necessary to restore our view. In
discussing possible actions for subject tree #1, Mr. Walton indicates that crown reduction combined with
50-60% reduction of the remaining canopy will not substantially, or significantly, restore our view
(“would not reveal more of the lost scenery”). We previously documented that Mr. Safford stated to Carly
Michaels during his site visit to our house that tree removal is necessary to restore our view. Mr. Safford
was presumably hired to develop a trimming plan to preserve the trees and restore our view and was not
able to do so. If the Subcommittee Plan plan were adopted and the trees trimmed with no meaningful
restoration of our view (as all the evidence in the record suggests), what would our rights be then?
Mr. Walton explained to us that due to the three-dimensional structure of a tree’s canopy, an X%
reduction in canopy density results in much less than an X% increase in visual transparency. When a
specific portion of the canopy is removed, the canopy in front or behind it still blocks the view as
illustrated in Figure 1 below. Panel A is a Google Map photograph of the subject trees showing the
breadth and density of the canopy of the subject trees. Panel B shows how this dense canopy obstructs
our view. Panel C illustrates this view obstruction in the current state. Panel D and Panel E illustrate the
effect on view obstruction of canopy reduction by 40% and 60%, respectively. This supports Mr. Waltons
opinion that even 50-60% canopy reduction will not meaningfully restore our view. The Subcommittee
might not have appreciated this somewhat counterintuitive fact, perhaps because they did not ask Mr.
Walton.
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Figure 1: Mathematical Representation of View Obstruction by Trees

We also previously submitted photographs in a statement demonstrating that the 25% reduction of
the canopy of trees by Mr. Safford resulted in no significant restoration of our view with only one year of
regrowth (not two, as the Subcommittee plan proposes), as illustrated in Figure 2 below. Does the
Subcommittee think an additional 15% reduction with meaningfully restore our view?
Figure 2: Effect of 25% Canopy Reduction and One Season of Regrowth

`
Subcommittee Contingency Plan A is also contrary to the advice of the Ordinance and
arboriculture standards for tree trimming. The Ordinance states that: “In cases where Trimming,
Windowing, or other Restorative Action may affect the health of a Tree which is to be preserved, such
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actions should be carried out in accordance with standards established by the International Society of
Arboriculture (ISA) for use in the State of California. Severe pruning should be avoided due to the
damage such practice causes a Tree's form and health” [DMMC 23.51.070]. The ISA’s Best
Management Practices - Pruning 3rd edition (2019) states a general guideline of 25% maximum trimming
and that less might be appropriate on mature or stressed trees. The companion American National
Standards Institute (ANSI) A300 Pruning Standard 6.1.4 states that “Not more than 25% of the foliage
should be removed within an annual growing season. The percentage and distribution of foliage to be
removed should be adjusted according to the plant’s species, age, health and site.” The Public Tree
Policy Manual for the City of Del Mar states “Excessive Pruning means removing in excess of one-forth
(25%) or greater of the functioning leaves and stems. Pruning in excess of 25% is injurious to the tree
and is a prohibited act.” Mr. Safford stated after he trimmed the subject trees by 25% that “To thin the
branching structure more would be detrimental to the long-term health of the trees.” Reducing the tree’s
canopy by 40% would violate these standards and is against the advice of the Ordinance. Does the City
want to impose a trimming plan that requires severe trimming against the advice of the Ordinance? What
happens if the trimming actually occurs as required and the tree does not survive? Where would any
liability lie?
We previously pointed out that Tiburon’s View Ordinance, which Del Mar’s Ordinance was
largely modeled on, states: “Trimming is the most minor form of physical restorative action. This option is
recommended when minor unreasonable obstruction has occurred…while normally considered a drastic
measure, tree removal can be the preferred solution in many circumstances.” The wisdom of this
statement is apparent in our case. Trying to force trimming as the solution to extensive view restoration is
fraught with problems. If the health and aesthetics of the tree is to be preserved, it is generally not
possible to trim enough to substantially, or even significantly, restore a view. The corollary is that
trimming enough to substantially, or even significantly, restore a view will generally compromise the
health and aesthetics of the tree. Therefore, when views are extensively obstructed, removal is “in many
circumstances the preferred solution.”
Subcommittee Contingency Plan A will also prolong and even complicate our conflict, rather
than resolve the conflict. Our view will continue to be substantially obstructed. In addition, there will be
conflict in enforcing the requirement of the 20% and 40% canopy reduction. Will the City police the
%volume reduction? What happens if the arborist does not actually trim 40% or the 40% does not
substantially or even significantly restore our view, as all evidence in the record indicates it will not?
How would that be determined? The plan also proposes ongoing maintenance at 2-year intervals such that
our view is “maintained or enhanced based on the views attained after the first trimming.” Who will
determine what happens in 2 years? The Subcommittee advocating for the trees?
In summary, Subcommittee Plan A should be rejected because:
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1. It is a tree trimming plan developed by the Subcommittee, not a view restoration developed by a
third-party City-approved arborist, contrary to the direction from the Planning Commission.
2. There is no evidence it will substantially or even significantly restore our view and all evidence in the
record indicates it will not.
3. The severe trimming it imposes is contrary to the advice of the Ordinance and arboriculture pruning
standards imposing liability risks for the City or arborist performing the work, were it actually to be
performed.
5. It will prolong our conflict and raises numerous concerns about enforcement.
4.2 The Subcommittee Plan B (Tree Removal):
Subcommittee Plan B calls for the removal of subject tree #1 and lacing/prudent crown-reduction
of the canopy of trees #2 and #3 by 20%. It would become the final specific plan if the Whites are unable
to find an arborist willing to endorse the severe trimming of tree #1 after the passage of a resolution
approving the Subcommittee Plan. It will substantially restore our obstructed view (60%) but allows
subject trees #2 and #3 to grow higher, providing less benefit to us and the neighborhood of Torrey Pines
Terrace and less finality to the resolution of our conflict than the Walton Plan.
5. The Deftos View Restoration Plan:
The Deftos View Restoration Plan is our preferred plan and is not the plan of a City-approved
arborist. It calls for the removal of all three subject trees. It will completely restore our view, restore and
preserve the views of our neighbors and public property on Torrey Pines Terrace, and provide finality to
the resolution of our conflict. Removal of three of the White’s five Torrey pine trees can be mitigated by
either replacement plantings of up to a total of 9 Torrey pine trees at our expense on the White’s property
and/or payment into Del Mar’s Tree Mitigation Fund.
Mr. Walton indicated it is not necessary to remove subject tree #2 and tree #3 to restore the
portion of our view blocked by these trees. Instead, he recommends crown reduction of these trees. Since
there is a feasible way to restore our view without removing these trees, the Deftos Plan should be
rejected.
Summary of evaluation of proposed restorative action plans
Of the five plans discussed above (counting the Subcommittee Plan as two plans), two of these
plans (Stafford Plan and Subcommittee Plan A) are not view restoration plans and are instead tree
trimming plans of varying degrees that no evidence or arborist opinion supports will restore our view.
They are both the product of advocacy for the subject trees rather than an impartial application of the
Ordinance to the facts of our case. They were developed in a manner that is contrary to the direction of
the Planning Commission to develop a view restoration plan based on input from a third-party
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City-approved arborist. The Deftos Plan should be rejected because the removal of trees #2 and #3 is not
necessary to restore our view.
The Walton Plan and Subcommittee Plan B both involve the removal of subject tree #1 since this
is necessary to substantially, or even significantly, restore our view. Both plans are consistent with the
requirements of the Ordinance, fulfill the purpose of the Ordinance by substantially restoring our view,
and reasonably follow from an impartial application of the Ordinance to the evidence in the record of our
case. The Walton Plan follows directly from the Planning Commission’s direction to consult with a
third-party City-approved arborist. The Walton Plan and Subcommittee Plan B plans differ only in how
they treat trees #2 and #3 and whether our view is substantially restored (60%, Subcommittee Plan B) or
more completely restored (Walton Plan). Regardless of exactly how trees #2 and #3 are trimmed and
maintained, we think the objective should be to lower their height to the maximum extent possible while
simultaneously maintaining their health. This would not only contribute to the restoration of our view, it
would also help preserve our neighbors’ views and views from public property on Torrey Pines Terrace.
One of the eleven criteria for determining appropriate restorative action is the “value of the subject trees
to the neighborhood.” In this case, the subject trees have negative value to the neighborhood.
Highlights of this analysis are listed below in Table 2.
Table 2. Analysis of Plans
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Issues raised during hearing and by Subcommittee Recommendation
We would now like to address some issues raised during this proceeding and by the Subcommittee
Recommendation:
1. Prejudgement
After the close of the public part of our initial hearing, possible restorative actions were
discussed, including a plan from one of the Subcommittee members to wait for the trees to grow till we
would eventually see under their canopy. During this discussion, it was agreed that more information was
necessary to help inform this decision, in particular, input from a third-party City-approved arborist about
how different possible restorative actions might restore our view. During this discussion, one
commissioner canvassed the other commissioners regarding whether they were “in favor” of tree removal,
all of whom answered “no.” The canvasing commissioner then declared “Okay, no removal.” This,
together with other comment’s made, is evidence of a prejudgement: a decision formed prematurely
before all of the evidence is reviewed. During her confirmation to the US Supreme Court, Ruth Bader
Ginsburg succinctly articulated how prejudgement is contrary to a fair judicial (or quasi-judicial) hearing:
“A judge sworn to decide impartially can offer no forecasts, no hints, for that would show not only
disregarded for the specifics of the particular case, it would display disdain for the entire judicial
process” Ruth Bader Ginsburg, 1993.
2. Adversarial quasi-judicial hearing (vs mediation or evaluative hearing)
This is an adversarial quasi-judicial administrative hearing. It is not mediation or an evaluative
hearing such as for a zoning variance. The adjudicative rather than evaluative nature of TSVS hearings is
highlighted by the fact that other cities such as Tiburon and San Francisco have elected to invest
enforcement of Tree-View Ordinance disputes to civil trial courts. There are two adversarial parties. We
want our extensively unreasonably obstructed view restored. The Whites want to keep all of their trees,
and minimally trim them, even if they extensively unreasonably obstruct our view and the views of our
neighbors (“I would pick my trees over their views,” Sheryl White, 12/7/2021). Both parties are given the
opportunity to present evidence for their side. The City is not a party to this dispute, and should not have
made itself one. The Planning Commissioners are required to function like judges in a civil trial and
impartially apply the Ordinance to the facts of our case to arrive at their findings and decisions. The
Planning Commission made the finding that our view is extensively unreasonably obstructed, granting us
the right to view restoration. The Planning Commission must now similarly apply the Ordinance to the
facts of our case to arrive at its decision on how to restore our view. The Planning Commission’s
discretion is circumscribed by the language of the Ordinance, which it cannot ignore or set aside. If the
Planning Commission disregards the clear language of the Ordinance, it would be a prejudicial abuse of
its discretion and not proceeding in the manner required by law.

11

3. Advocating for the subject trees since they are Torrey pine trees
The Subcommittee states they have two responsibilities:
1) An adjudicative role: “To interpret and implement the TSVS Ordinance.”
2) An advocative role: To “make every effort actually to protect such trees as the City of Del Mar
has designated as being protected, among others but especially, Torrey Pine trees.”
The Subcommittee claims that it is not only proper for the Planning Commission to combine its
adjudicative role with an advocative role but that this is their responsibility. We strongly disagree, as does
the law. “By definition, an advocate is a partisan for a particular client or point of view. The role is
inconsistent with true objectivity, a constitutionally necessary characteristic of an adjudicator (Howitz vs
Superior Court, 1992). In applying the Ordinance to the facts of our case there can be no advocacy for a
particular outcome.
The purpose of the Ordinance is to grant homeowners an enforceable right to their primary scenic
view. The purpose as stated by the Ordinance is: [T]o acknowledge the benefits derived from Trees,
Scenic Views, and plentiful Sunlight and to balance the goal of maintaining each of them when possible.
This Chapter also provides a process by which persons may seek to restore Scenic Views and/or Sunlight
that has been unreasonably obstructed by the growth and/or installation of Trees and Vegetation [DMMC
23.51.010 - Purpose]. The balancing of the benefits of Trees and Scenic Views is achieved by the 17
Standards for Determining Unreasonable Obstruction [DMMC 23.51.050] and the 11 Criteria for
Determining Appropriate Restorative Action [DMMC 23.51.060]. One of the criteria is the status of
subject trees as protected trees.
The Ordinance explicitly instructs the decision-maker on how to apply the 11 Criteria for
Determining Appropriate Restorative Action to making its decision on appropriate restorative action. It
instructs that each of these “shall” be considered in an unweighted fashion. Therefore, the Ordinance
requires that the status of the subject tree as a protected tree is to be considered as only 1 of 11 of the
unweighted factors in determining appropriate restorative action. In addition, no special treatment (“but
especially”) is given to Torrey pine trees relative to the other protected tree, the Monterey cypress. The
Ordinance was presumably drafted this way to prevent the tree owners or decision-makers from using one
or a few factors to not take action or take severely limited action. Instead, with this stipulation, once a
view has been determined to be unreasonably obstructed, the applicants have a right to view restoration,
and one or a few factors in favor of the subject trees cannot drive the decision on appropriate restorative
action.
To confer more weight to the status of the subject trees as Torrey pine trees than is explicitly
stipulated in the Ordinance and “make every effort” to preserve them is contrary to the explicit language
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of the Ordinance and would be to act contrary to the law. It would also represent advocacy for the subject
trees and the preferred outcome of tree preservation. Advocacy is inconsistent with the impartial
objectivity demanded of an adjudicator.
The purpose of the TSVS Ordinance [DMMC 23.51] is to protect scenic views, not Torrey pine
trees. The separate Trees Ordinance [DMMC 23.50] is the ordinance that protects Torrey pine trees and
Monterey cypresses in Del Mar. Even this ordinance does not require “every effort” to preserve Torrey
pine trees. Removal of Torrey pine trees is permitted by the Trees Ordinance for a variety of reasons,
such as when they obstruct proposed property improvements. For example, we previously pointed out
that the City allowed the removal of 7 mature Torrey pine trees for recent lot development just down the
street from us, including 2 from the public right-of-way (DRB-13-19, Figure 3 below). Some neighbors
argued these trees had community value. In this case, it appears only one replacement tree was required,
and there appears to have been no requirement for payment into the City’s Tree Mitigation Fund.
Figure 3. Removal of 7 Torrey pines for property development in the neighborhood

The Trees Ordinance even allows the removal of Torrey pine trees for no given reason as long as
the trees are replaced or there is a payment into the City’s Tree Mitigation Fund, though the City has
discretion in the evaluative (not adversarial) process of reviewing such a permit request. The Tree
Ordinance also states that a Tree Removal Permit “shall” be approved when this is the only feasible
method to restore an unreasonably obstructed scenic view in a TSVS dispute, which all of the evidence in
the record indicates is true in our case. It is unreasonable to propose that in a TSVS hearing “every
effort” must be made to preserve Torrey pine trees when such effort is not even demanded by the
ordinance that protects Torrey pine trees, the Trees Ordinance. That represents advocacy for Torrey pine
trees outside of the provisions of the TSVS Ordinance, and even outside of the provisions of the Trees
Ordinance.
In addition, we point out that advocacy for subject tree #1 does not even advocate for the
“community as a whole.” Evidence in the record shows that subject tree #1 is minimally visible from
community property and is negatively valued by the neighborhood. The Whites are the only party that can
reasonably claimed any benefit from subject tree #1. Given this, advocating for the retention of subject
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tree #1 can only be characterized as advocating for the principle of preserving Torrey pine trees or
advocating directly for the Whites.
The Subcommittee more generally advocates for Torrey pine trees by arguing that their protection
(by the Trees Ordinance) has resulted in greatly increased property values in Del Mar (“For more than 60
years, the protection of designated trees has …greatly increased property values in Del Mar”). We are
unaware of any evidence that supports this claim. Are property values in Del Mar, where Torrey pine trees
are protected, “greatly increased” relative to Solana Beach or La Jolla, where they are not? It would be
interesting to objectively answer this question. There are downsides to the protection of Torrey pine trees
that an objective appraisal of their overall value to the community would take into consideration. Their
protection has led to a relatively monotonous population of large, mature trees in Del Mar (certainly in the
Torrey Pines Terrace neighborhood) that block scenic views, contribute to fire hazard, and lack the age
diversity of a healthy Urban Forest. Property owners are averse to planting Torrey pine trees since they
lose control of them (ability to remove them) once they reach a certain size. It is hard to argue there are
downsides to scenic views or that their protection does not benefit property owners and the City in
general.
4. Substantial vs significant view restoration
The Subcommittee states that they have a responsibility “to interpret and implement the TSVS
Ordinance so that unreasonably obstructed views are, to a significant though not necessarily total extent,
restored.” While we agree that the Ordinance does not require total restoration of preexisting views, we
believe it requires at least “substantial” rather than “significant” view restoration. In a prior written
statement, we provided evidence supporting this, including an analysis of the legislative history of the
Ordinance. The difference between a 90% obstructed view and an 80% obstructed view could be
characterized as “significant” but not ‘substantial” and certainly not meaningful. If a precedent is set that
“significant” rather than “substantial” or “meaningful” view restoration is acceptable, the Ordinance will
be stripped of its purpose to protect scenic views. We believe this would be an abuse of discretion.
5. Ex parte conversation and deviation from the direction given by the Planning Commission
The direction given by the full Planning Commission was for the Subcommittee to consult with a
third-party City-approved arborist to develop a view restoration plan. That arborist is Mr. Walton.
Instead of consulting with Mr. Walton, the Subcommittee rejected his recommendation and did not bring
it to the full Planning Commission for consideration. Instead, the Subcommittee discussed the Walton
Plan with the Whites in an ex parte conversation and solicited their input into the removal of subject tree
#1. This was only disclosed to us when we specifically asked whether such communication had occurred.
We still don’t know the substance of the ex parte conversation in detail. It appears to at least involve
directing the Whites to develop a view restoration plan of their own using their own chosen arborist, not a
City-approved arborist, contrary to the direction of the full Planning Commission. The plan submitted by
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the Whites (White/Safford Plan) too explicitly advocated for the subject trees to be recommended to the
full Planning Commission. Again instead of bringing the Walton Plan to the full Planning Commission,
the Subcommittee developed its own plan. The Subcommittee’s plan is also not a plan from a
City-approved arborist (or even any arborist) and it also advocates for the subject trees. It also gives the
Whites a “do-over.” A second chance to get an arborist to endorse a plan that preserves all of their trees,
this time coaching the Whites on what the Subcommittee’s minimally acceptable criteria is (40%
reduction). There is no requirement that this “do-over” plan restore our view, a tacit admission that there
is no way to substantially or even significantly restore our view without removing subject tree #1. In
regards to ex parte conversations in general, we note that “ex parte communications with City
decision-makers can violate the constitutional and statutory due process rights of the parties to a
quasi-judicial City proceeding because these communications create an appearance that the
decision-makers are not impartial and they deprive the non-present parties of the opportunity to
challenge the evidence in an adversarial proceeding” (League of California Cities 2016 Annual
Conference).
6. Our property interest
The Subcommittee states that “To the extent that any of us in Del Mar place our own, narrow
financial interests above the interests of the community as a whole, we very clearly risk killing the goose
that laid the golden egg.” This comment seems directed at us. If so, it is untrue and unsupported by our
testimony. Our testimony clearly establishes that our primary interest in restoring our view is to restore
our aesthetic and sentimental enjoyment of our property, which we previously enjoyed since 1974, not our
financial interests. While we are unaware of this being tested in courts in the context of view ordinances,
we believe our right to enjoy our property (and its financial value) would be considered a federally
protected property interest with applicable due process considerations.
We also believe that enforcement of the TSVS Ordinance by the City benefits the community as a
whole, much more so than does the preservation of a single Torrey pine tree growing in the backyard of a
house that is minimally visible from community property. We should not be criticized for advocating for
our right to our primary scenic view, a right the City gave us when it enacted the TSVS Ordinance and
determined that our view is extensively unreasonably obstructed.
7. Arguing the case for the Whites
To date, the Whites have made no substantial arguments in the public record to support their side
of the case. For the initial hearing, they only submitted an arborist report from Mr. Safford stating that he
recently trimmed the trees 25% and that “To thin the branching structure more would be detrimental to
the long-term health of the trees.” The White's only substantial claim in their oral testimony was that,
when choosing where to live, “we decided on Del Mar because, like not any other coastal city in San
Diego County,…it had these trees…it made it so desirable to us.” They claimed the City required them to
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keep the trees; however, the trees are so close to their house that they are exempt from protection by the
Trees Ordinance, the only Ordinance available for the City to require tree preservation on developed lots.
Their daughter suggested taking her parent’s involvement in the community into consideration. The
Whites laid the blame for the obstruction of our view by their trees on their prior arborist.
The most substantial arguments supporting the White’s side of the case have been asserted by the
City. City staff asserted that the location of the subject trees in the Carmel Valley Precise Plan (CVPP)
gave them “elevated value” to the community/neighborhood. In a prior written submission, we pointed
out that this claim by city staff was unsubstantiated and that, instead, there is a much stronger argument
that the CVPP conferred elevated value to scenic views from our house and other houses on Torrey Pines
Terrace. City staff also asserted that the DRB approval process for their house requiring measures to
protect the subject trees during lot development “highlighted the tree’s importance.” We note that it is
common for DRBs to require measures to protect trees during lot development in the form of Tree
Preservation Plans. The Subcommittee has now reasserted this argument, stating in their recommendation
that the White’s house was designed around the trees and therefore the trees are “special in appearance,
design, and use for the tree owners’ property.” Inexplicitly, they argue that this only applies to subject
tree #1 and not subject trees #2 and #3, whereas the DRB does not treat the subject trees differently. We
note that the house was designed around trees that were at least 30 to 50 feet smaller (based on the
estimated growth of 1 to 1.5 feet per year) and they could have been kept much smaller with proper
maintenance. Their current value in the “appearance, design, and use” of their property should be judged
based on the current state of the trees, not their state 30 years ago. Were the trees in their current state
when the White’s house was designed, their house would not have been approved since the CVVP does
not allow grading within the drip line of Torrey pine trees. The trees would likely have to be removed to
build a house in the lot with the current state of the trees. The Subcommittee Recommendation makes
points only in favor of the subject trees. There is no mention of the value of our high-quality scenic view.
Irrespective of the merits of these various arguments asserting the subject trees have “elevated
value,” they were not asserted by the Whites but instead by the City. In arguing their side of the case for
them, the City is advocating for the Whites.
8. Presumption of impartiality
Administrative decision-makers are presumed to be impartial but that presumption can be
overcome by evidence of bias.
In the absence of financial or other personal interest, and when rules mandating an agency's
internal separation of functions and prohibiting ex parte communications are observed, the
presumption of impartiality can be overcome only by specific evidence demonstrating actual bias
or a particular combination of circumstances creating an unacceptable risk of bias. Unless such
evidence is produced, it is presumed that state administrative agency adjudicators will evaluate
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factual and legal arguments on their merits, applying the law to the evidence in the record to
reach fair and reasonable decisions. (Morongo Band of Mission Indians, 2009)
The “separation of internal functions” refers to the separation of advocating and adjudicative
functions in administrative agencies. In our case, there is specific evidence of bias (prejudgement),
violation of the principle of internal separation of functions (advocacy by adjudicator), and ex-parte
conversations. Individually, these raise considerable due process concerns. Together, they constitute
much more than a “particular combination of circumstances creating an unacceptable risk of bias.”
9. Our intent is impartial enforcement of the TSVS Ordinance
The Subcommittee states that “As things stand now, both sides seem intent on a result 100% in
their favor.” The Walton Plan is not a result 100% in our favor. A result 100% in our favor is the Deftos
Plan. Though we think it benefits the neighborhood the most, we are not intent on this plan, and indeed
think it should be rejected as stated above. Instead, what we are intent on is the meaningful restoration of
our view in accordance with an impartial application of the Ordinance to the facts of our case, whether it
involves tree removal or not. Unfortunately, because of the way the Whites maintained their trees,
substantial view restoration requires the removal of tree #1.
10. A single restorative action plan for two separate TSVS applications is not consistent with the
requirements of the Ordinance
The Subcommittee is proposing a resolution that has a single Restorative Action Plan applied to
two separate TSVS applications (“The restorative plan combines both actions since the same trees are
involved”). Aside from the fact that there are different trees involved (trees #4 and #5), this is not
consistent with the language of the Ordinance. The Ordinance states “An action approving an Application
shall be set forth in a Resolution” [DMCC 23.51.040 G]. The reference is to “An action approving an
Application” in the singular, not “An action approving one or more Applications.” TSVS21-002 and
TSVS21-003 are separate applications. We paid separate fees, had separate hearings, presented separate
(but overlapping) evidence, and obtained separate arborist recommendations for them. While the wording
of the resolutions could be the same (with the omission of mention of trees #4 and #5 in the resolution for
our application), they require separate resolutions.
11. Civic-minded
Civic-minded means “tending to do things that help your city or town and the people who live
there.” We appreciate civic-minded individuals, particularly volunteers. Civic-minded individuals
promote the overall benefit of the community. In their decision-making capacity, they make decisions that
benefit the community the most. As civic-minded individuals, we would certainly not extensively
unreasonably obstruct the scenic views of our neighbors. If our trees unreasonably obstruct the scenic
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views of our neighbors, and our neighbors request relief, we would take prompt action to mitigate this.
The civic-minded members of the Planning Commission are now called upon to make a decision on how
to restore our view. Multiple possible plans are available for consideration. The Walton Plan and
Subcommittee Plan B restore our view and also benefit the neighborhood of Torrey Pines Terrace. The
loss of one of the White’s five Torrey pine trees can be mitigated by replacement plantings or payment
into the Tree Mitigation Fund. Replacement plantings will contribute to the age diversity of the Urban
Forest and reduce fire hazard in the area (the White’s trees are arguably a fire hazard), two major goals of
the City of Del Mar Urban Forest Management and Fire Safety Strategic Plan4
Summary
We believe an impartial application of the Ordinance to the facts of our case, adherence to the
explicit instructions of the Ordinance, and adherence to the direction given by the Planning Commission
at the December 7th, 2021 hearing require you to reject the Subcommittee Recommendation. The
Ordinance requires the Planning Commission to pass a resolution identifying a specific plan that restores
our view, a requirement the Subcommittee Recommendation does not meet this requirement. A fair
hearing requires the Planning Commission to apply the Ordinance to the facts of our case in an impartial
manner to arrive at its recommendation and not advocate for a preferred outcome outside of the explicitly
stated instructions of the Ordinance. The Planning Commission has a civic duty and responsibility to the
City to pass a resolution that does not violate our statutory and constitutional rights to a fair hearing.

Michael and Angela Deftos

4

https://www.delmar.ca.us/DocumentCenter/View/246/Urban-Forest-Management-and-Fire-Strategic-Planitem-14?bidId=

18

Appendix:

19

20

21

Appendix:

Adriana Jaramishian
From:
Sent:
To:
Subject:

deftos <mdeftos@gmail.com>
Monday, July 11, 2022 10:00 PM
Adriana Jaramishian
Re: FW: Request for Continuance on TSVS 2021-002 and 003

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
Adriana,
Here is our response to the White's request for a continuation of our hearing. Please include it as a red dot to
our hearing.
Del Mar Planning Commission and Planning Department,
We strongly object to the White’s request for a continuation of our hearing one day before the scheduled
hearing. We filed our application over one year ago. The finding of unreasonable view obstruction was made
six months ago. The White’s have had more than a year to understand all that is involved with a TSVS
application and present their side of the case. Each day this process is delayed we are prejudiced due to
further deprivation of our ability to enjoy our property. The request to delay our hearing should be summarily
denied. To do otherwise would be unduly prejudicial against us.
We understand that Mr. Birnbaum has a long history as an employee of the Del Mar Planning
Department. This last-minute move raises deep concern as to his predispositions and about his ability to
prejudice the Planning Commission against us. We request that all commissioners promptly publicly report any
ex-parte contacts with Mr. Birnbaum regarding our case.
We have also filed a Public Records Act request for records of any such contacts and hereby demand that all
such records be retained. It is very unfortunate that we feel we need to take these actions to protect our rights.
Respectfully,
Michael and Angela Deftos
On Mon, Jul 11, 2022 at 8:58 PM deftos <mdeftos@gmail.com> wrote:
Adriana,
We saw that. Thanks for informing us. We strongly oppose this and are preparing our response to this request.
On Mon, Jul 11, 2022 at 8:56 PM Adriana Jaramishian <ajaramishian@delmar.ca.us> wrote:
Hi Michael and Carly,

I wanted to forward you the correspondence that was received today. It has been distributed to the Planning
Commissioners as a red dot, and it will be up to the entire Commission tomorrow night as to whether or not to grant
this request for continuance to a future hearing date. If you have any questions, please let me know.
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Thank you,

Adriana Jaramishian | Associate Planner
City of Del Mar | Planning Department
(858)755-9313 ext. 1111
ajaramishian@delmar.ca.us

City Hall is open for public services Monday-Thursday, from 7:30 AM- 5:30 PM and Friday from 7:30 AM- 4:30
PM. Counter hours for Planning and Building services are Monday and Wednesday between 1:00 PM to 5:30 PM or
by appointment. All remote services will continue to be provided during regular City hours. Please check our City
website at www.delmar.ca.us for more information.

From: Adam Birrnbaum <adamb953@gmail.com>
Sent: Monday, July 11, 2022 2:00 PM
To: Adriana Jaramishian <ajaramishian@delmar.ca.us>
Subject: Request for Continuance on TSVS 2021-002 and 003

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Ms. Jaramishian,

I have been retained by Sheryl and Harvey White who own the property at 473 Oceanview Terrace. They are involved
with two applications filed by the Deftos and Micheals families, Trees, Scenic Views and Sunlight Applications, both
seeking a change to vegetation on the White property (TSVS21-002 and 003). The Whites are having difficulty
understanding all that is involved with a TSVS application and have asked me to help them understand and navigate
the process. Unfortunately, I was asked only yesterday to provide that assistance and am now, reading all of the
reports and other material generated thus far, including a lengthy red dot from the Deftos family just now being
distributed. I have also just learned that there are Planning Commission hearings scheduled for tomorrow evening on
both items, with potential Planning Commission actions.
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Frankly, I will need more than 24 hours to digest all of the information and help the Whites prepare correspondence
and testimony.

On behalf of the Whites, I am, therefore, requesting a one-month continuance of both items, date-certain, to the
August 2022 Planning Commission meeting.

I apologize to you and to the Planning Commissioners for submitting the request at this late hour, but with complexity
and amount of material involved, I have no choice but to request a continuance. I fear that proceeding with hearings
tomorrow without the Whites or myself being adequately prepared would not be fruitful.

Sincerely,

Adam Birnbaum,

(858) 837-2363
adamb953@gmail.com
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From:
Sent:
To:
Subject:
Attachments:

Carolyn Michaels <carlylmichaels@aol.com>
Friday, July 8, 2022 1:17 PM
Adriana Jaramishian
237 Torrey Pines Terrace
Response to Subcommittee Recommendation.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.

Adriana,
I have reviewed the document "Response to Subcommittee Recommendation" and agree with all of the
points made and they apply to our case as well.
Please include the document in the record or our case.
Also please confirm you are in receipt of this email.
Thanks,
Carly and Hal Michaels

TSVS21-002: Response to Subcommittee Recommendation
During the course of our TSVS hearing, four different recommendations for actions to restore our
view have been proposed (Table 1 below):
1. The Walton Plan is an objective view restoration plan recommendation by a City-approved
arborist consistent with the direction from the Planning Commission to base their decision on the
recommendation of a City-approved arborist. It calls for the removal of tree #1 and crown-reduction of
trees #2 and #3 to the level of the Lemonade berry bushes at the canyon rim.
2. The White/Safford Plan is a tree trimming plan recommended by the White’s chosen arborist
(Mr. Safford) and is a product of advocacy for the subject trees. It calls for 10% thinning of all three
subject trees, then waiting for them to grow to eventually see under the canopy. It is claimed this will
“enhance” our view.
3. Subcommittee Plan consists of two possible plans the Subcommittee developed, with an
unresolved contingency determining which of these plans is the actual final specific plan. It is a product
of advocacy for the subject trees. The two possible plans are:
3.1 Subcommittee Contingency Plan A is a tree trimming plan the Subcommittee
developed. It calls for lacing/prudent crown-reduction of the canopy of subject tree #1 by 40%
and subject trees #2 and #3 by 20%, an enhanced version of the White/Safford Plan. It makes no
claim to restore our view and all evidence in the record indicates it will not. The contingency is
that the Whites must find an arborist willing to endorse and implement the severe 40% trimming
of subject tree #1 after the passage of a resolution approving the Subcommittee Plan despite such
severe trimming being advised against by generally accepted arboricultural pruning standards and
the Ordinance.
3.2 Subcommittee Plan B is a view restoration plan the Subcommittee developed. It
calls for the removal of subject tree #1 (from the Walton Plan) and lacing/prudent
crown-reduction of the canopy of trees #2 and #3 by 20% (an enhancement of the White/Safford
Plan). It would become the final specific plan if the Whites are unable to find an arborist willing
to endorse the severe trimming of tree #1 after the passage of a resolution approving the
Subcommittee Plan.
4. The Deftos Plan calls for the removal of all three subject trees.
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Table 1. Proposed View Restoration Plans

Below, we discuss each of these plans and concerns we have with our hearing.
1. Direction from the Planning Commission:
A review of the transcript of our December 7th, 2021 hearing clearly documents that all of the
Planning Commissioners agreed to base their decision on input from a third-party, City-approved arborist.
Posner: “...something that I would recommend as well..that a third arborist ..come out to the
property…a City-approved arborist…which I know…does exist…to give the opinion..get a third
qualified opinion to go with before making a final decision…I think the only way to find out…or
the only way that’s been presented tonight to find out would be to get a third-party arborist the
one approved by the City to go out there and get that opinion…hopefully get it done on a thirdparty arborist opinion…so that would be my thought at this time. That I would like us to go
forward with that.. and recommend a third party (arborist) look at it …to see what can be done to
restore that view which I think is very important to the Deftoses and very important to the
community.

Bakker: So you would put it dependent on the arborist’s report?
Posner: Correct.
Bakker: Ok. I agree with you on that one
Bakker: So you would have that based on the city arborist or an unbiased arborist’s report?
McGreal: Yes
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Bakker: Ok. I agree with that too
Ferrell: I would suggest that the arborist not be the City’s arborist…its better to have a totally
independent third-party arborist from my point of view.
Posner: I would agree that a third-party arborist, not the City arborist, would be okay with me
too…the City arborist would be fine. But I see John’s point….I would put a time limit on picking
that third-party arborist…so we don’t end up here a month from now…debating which arborist
should be used.
2. The Walton Plan
The Walton Plan is a view restoration plan that is the product of the direction given by the
Planning Commission at our initial hearing to base the restorative action plan on input from a third-party
City-approved arborist. Following that meeting, City staff gave us a list of three such arborists “City staff
has worked with in the past” and indicated it was our responsibility to pay for this third-party arborist1 As
we previously stated in a written statement, we approached Mr. Walton as a neutral, impartial consultant
to the City. When he visited our property, we explained to him that it had been determined that our view
is unreasonably obstructed and we had been asked by the City to have an impartial, objective arborist
approved by the City to develop a view restoration plan. We played him a portion of the video from our
hearing where the possibility of trimming the trees to preserve them and also restore our view was
discussed. We did not try to influence him and we are confident he would not allow us to influence his
professional advice. The Subcommittee had an opportunity to discuss the plan with Mr. Walton and
confirm this. We are disappointed by the subsequent mischaracterization of Mr. Walton as our chosen
arborist after his recommendation was contrary to a preferred outcome (“Okay, no removal”…“I am not
in favor of removal at all”).
The Walton Plan calls for the removal of tree #1 and crown-reduction of trees #2 and #3 (8 feet,
by not more than 20%) to the level of the Lemonade berry bushes at the canyon rim2. His professional
opinion is that it is necessary to remove tree #1 to restore our view in any meaningful way (crown
reduction with thinning “would not reveal more of the lost scenery”). He notes that this tree could have
easily been maintained lower several years ago when we attempted to get the Whites to do just that. He
1

See Appendix

We note that the staff report mischaracterizes Mr. Waltons recommendation for trees #2 and #2 as
“reduce each tree canopy by 20%”. Mr. Walton specifically says “Tree 2 can be dropcrotchd to lowered
by approximately 8 feet, which will be to the height of the lemonade berry, Rhus integrifolia, on the
Michaels’ property ” and that “Tree 3 can be dropcrotched to the height of Tree 2”. In his “recap” Mr.
Walton notes that the crown reduction would be “no more than 20%.” This is different from the
Subcommittee Recommendation which recommends “lacing/prudent crown-reduction of the canopy of
subject trees #2 and #3 by 20%.” Mr. Walton does not recommend lacing whereas Subcommittee
emphasises this (the crown-reduction would be “prudent”).
2
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notes that the tree's green growing tips have been stripped from the lower branches, making it not possible
to reduce its height.
Mr. Walton’s plan:
1. Would restore and protect our view.
2. Would restore and protect the views of our neighbors and public property on Torrey Pines
Terrace.
3. Would provide a large degree of finality to the resolution of our conflict.
4. Is consistent with all of the requirements of the Ordinance and fulfills its purpose.
5. Reflects an impartial application of the Ordinance to the facts of our case without
advocacy for a particular outcome.
6. Is the product direction given by the Planning Commission to base the plan on input from
a third-party City-approved arborist.
Removal of one of the White’s five Torrey pine trees can be mitigated by either replacement
plantings of up to a total of 3 Torrey pine trees at our expense on the White’s property and/or payment
into Del Mar’s Tree Mitigation Fund.
Instead of further consulting with Mr. Walton, the Subcommittee rejected his recommendation
and did not bring it to the full Planning Commission for consideration. Instead, the Subcommittee
discussed the Walton Plan with the Whites in an ex parte conversation and solicited their input into the
removal of subject tree #13. We still don’t know the substance of the conversation, but it appears to at
least involve directing the Whites to develop a view restoration plan of their own using their own chosen
arborist, not a City-approved arborist, contrary to the direction of the Planning Commission. The product
is the White/Safford Plan.
3. The White/Safford Plan:
The White/Safford Plan is a tree trimming plan from the White’s chosen arborist (Mr. Safford),
not a City-approved arborist. It calls for us to pay for 10% thinning of all three subject trees, then waiting
for them to grow to eventually see under the canopy. It does not claim to be a view restoration plan.
Rather, it claims the trimming will “enhance” our view. Instead of attempting to restore our view, it
advocates for retaining all of the White’s trees (“I think it would be an environmental tragedy to remove
any of these trees”). We don’t fault Mr. Safford or question his integrity. We don’t know his instructions
from the Whites but presume he was asked to develop a view restoration plan that included preservation
of all three of the subject trees. Unable to do so, he instead recommended a tree trimming plan that
advocated for the trees. The recommendation for only minimal trimming seems to be a tacit
3

See Appendix
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acknowledgment that more substantial trimming, such as 40%, would do little more to “enhance” our
view. We documented in a prior statement that Mr. Safford agrees with Mr. Walton that it is not possible
to restore our view without removing tree #1. Since Mr. Safford's plan does not significantly restore our
views and instead advocates for the retention of the trees, it has been appropriately rejected by the
Subcommittee.
4. The Subcommittee Recommendation (Contingency Plan):
Unable to recommend the White/Safford Plan, and not wanting to recommend the Walton Plan
(“a result we would not otherwise recommend”), the Subcommittee developed a plan on their own. Like
the White/Safford Plan, it is not a plan from a third-party City-approved arborist and it advocates for the
subject trees. It gives the Whites a “do-over” chance to get yet another arborist to endorse a plan that
preserves all of their trees, this time with coaching on what the Subcommittee’s minimally acceptable
criteria is, rather than that it must meaningfully restore our view.
The Subcommittee Plan consists of two possible plans, with an unresolved contingency
determining the actual final specific plan. The contingency is to be resolved at a later date, after the
proposed passage of a resolution approving the recommendation: “We wish to emphasize to the Whites
that they have an option to save Tree #1 if they would present us with an arborist’s plan that complies with
our above recommendation, that is, a plan for reducing the tree’s canopy by 40%. Unless we receive from
the Whites a plan to proceed with trimming Tree #1, as opposed to doing nothing, we may have little
choice but to vote in favor of the plan submitted by Mr. Walton… The tree owner is required to submit
such a plan to the Planning Commission within 2 months from, July 12, 2022, or the date in which the
resolution is adopted, for our review.”
The presence of a contingency in the Subcommittee Plan is contrary to the explicit language of
the Ordinance. The Ordinances states: “An action approving an Application shall be set forth in a
Resolution and accompanied by Conditions of Restorative Action that identify the specific manner in
which the Subject Tree is to be trimmed, pruned, removed or otherwise altered in accordance with Section
23.51.070 of this Chapter.” [DMMC 23.51.040 (G)]. Since the outcome of the contingency is not known,
the Subcommittee Plan does not “identify the specific manner in which the Subject Tree is to be trimmed,
pruned, removed or otherwise altered.” Since it is contrary to the explicit instructions of the Ordinance it
should be disqualified from consideration.
The Subcommittee Recommendation also deprives both parties of their right to appeal the final
specific plan. The Ordinance gives both parties the right to appeal the Planning Commission’s decision
for up to 10 days following the approval of the resolution: “The Planning Commission's decision shall
become final on the 11th working day following such determination, unless the decision is appealed to the
City Council in accordance with the provisions of this Code (Section 23.51.100).” [DMMC 23.51.040
(G)]. In addition, exhaustion of all administrative remedies is a requirement for seeking judicial review.
The contingency in the Subcommittee Recommendation prevents us from knowing what the final specific
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plan is during the window of time allowed for appeal. Contingency Plan A or maybe Plan B? We would
be deprived of the ability to make an informed decision on whether to appeal the final specific plan to the
City Council or seek judicial review. Our right to make an informed decision on whether to appeal the
final specific plan of the Planning Commission should not be denied. The Planning Commission has a
responsibility to pass a resolution with a final specific plan.
Below is our analysis of the two plans embedded in the Subcommittee Recommendation:
4.1 The Subcommittee Contingency Tree Trimming Plan (Plan A):
Subcommittee Contingency Plan A is a tree trimming plan that calls for us to pay for
lacing/prudent crown-reduction of the canopy of subject tree #1 by 40% and subject trees #2 and #3 by
20%. It also proposes a trimming maintenance program to “maintain or enhance” the resulting view
“based on the views attained after the first trimming.” It does not clarify who will enforce this or
determine whether the future trimming is for view maintenance or enhancement.
The plan is essentially an enhanced version of the White/Safford Plan. The Subcommittee makes
no claim and provides no evidence that it will restore our view in any meaningful way. Indeed, evidence
in the record indicates that the plan will not substantially or even significantly restore our view. Both Mr.
Walton and Mr. Safford have indicated that removal of subject tree #1 is necessary to restore our view. In
discussing possible actions for subject tree #1, Mr. Walton indicates that crown reduction combined with
50-60% reduction of the remaining canopy will not substantially, or significantly, restore our view
(“would not reveal more of the lost scenery”). We previously documented that Mr. Safford stated to Carly
Michaels during his site visit to our house that tree removal is necessary to restore our view. Mr. Safford
was presumably hired to develop a trimming plan to preserve the trees and restore our view and was not
able to do so. If the Subcommittee Plan plan were adopted and the trees trimmed with no meaningful
restoration of our view (as all the evidence in the record suggests), what would our rights be then?
Mr. Walton explained to us that due to the three-dimensional structure of a tree’s canopy, an X%
reduction in canopy density results in much less than an X% increase in visual transparency. When a
specific portion of the canopy is removed, the canopy in front or behind it still blocks the view as
illustrated in Figure 1 below. Panel A is a Google Map photograph of the subject trees showing the
breadth and density of the canopy of the subject trees. Panel B shows how this dense canopy obstructs
our view. Panel C illustrates this view obstruction in the current state. Panel D and Panel E illustrate the
effect on view obstruction of canopy reduction by 40% and 60%, respectively. This supports Mr. Waltons
opinion that even 50-60% canopy reduction will not meaningfully restore our view. The Subcommittee
might not have appreciated this somewhat counterintuitive fact, perhaps because they did not ask Mr.
Walton.
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Figure 1: Mathematical Representation of View Obstruction by Trees

We also previously submitted photographs in a statement demonstrating that the 25% reduction of
the canopy of trees by Mr. Safford resulted in no significant restoration of our view with only one year of
regrowth (not two, as the Subcommittee plan proposes), as illustrated in Figure 2 below. Does the
Subcommittee think an additional 15% reduction with meaningfully restore our view?
Figure 2: Effect of 25% Canopy Reduction and One Season of Regrowth

`
Subcommittee Contingency Plan A is also contrary to the advice of the Ordinance and
arboriculture standards for tree trimming. The Ordinance states that: “In cases where Trimming,
Windowing, or other Restorative Action may affect the health of a Tree which is to be preserved, such
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actions should be carried out in accordance with standards established by the International Society of
Arboriculture (ISA) for use in the State of California. Severe pruning should be avoided due to the
damage such practice causes a Tree's form and health” [DMMC 23.51.070]. The ISA’s Best
Management Practices - Pruning 3rd edition (2019) states a general guideline of 25% maximum trimming
and that less might be appropriate on mature or stressed trees. The companion American National
Standards Institute (ANSI) A300 Pruning Standard 6.1.4 states that “Not more than 25% of the foliage
should be removed within an annual growing season. The percentage and distribution of foliage to be
removed should be adjusted according to the plant’s species, age, health and site.” The Public Tree
Policy Manual for the City of Del Mar states “Excessive Pruning means removing in excess of one-forth
(25%) or greater of the functioning leaves and stems. Pruning in excess of 25% is injurious to the tree
and is a prohibited act.” Mr. Safford stated after he trimmed the subject trees by 25% that “To thin the
branching structure more would be detrimental to the long-term health of the trees.” Reducing the tree’s
canopy by 40% would violate these standards and is against the advice of the Ordinance. Does the City
want to impose a trimming plan that requires severe trimming against the advice of the Ordinance? What
happens if the trimming actually occurs as required and the tree does not survive? Where would any
liability lie?
We previously pointed out that Tiburon’s View Ordinance, which Del Mar’s Ordinance was
largely modeled on, states: “Trimming is the most minor form of physical restorative action. This option is
recommended when minor unreasonable obstruction has occurred…while normally considered a drastic
measure, tree removal can be the preferred solution in many circumstances.” The wisdom of this
statement is apparent in our case. Trying to force trimming as the solution to extensive view restoration is
fraught with problems. If the health and aesthetics of the tree is to be preserved, it is generally not
possible to trim enough to substantially, or even significantly, restore a view. The corollary is that
trimming enough to substantially, or even significantly, restore a view will generally compromise the
health and aesthetics of the tree. Therefore, when views are extensively obstructed, removal is “in many
circumstances the preferred solution.”
Subcommittee Contingency Plan A will also prolong and even complicate our conflict, rather
than resolve the conflict. Our view will continue to be substantially obstructed. In addition, there will be
conflict in enforcing the requirement of the 20% and 40% canopy reduction. Will the City police the
%volume reduction? What happens if the arborist does not actually trim 40% or the 40% does not
substantially or even significantly restore our view, as all evidence in the record indicates it will not?
How would that be determined? The plan also proposes ongoing maintenance at 2-year intervals such that
our view is “maintained or enhanced based on the views attained after the first trimming.” Who will
determine what happens in 2 years? The Subcommittee advocating for the trees?
In summary, Subcommittee Plan A should be rejected because:
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1. It is a tree trimming plan developed by the Subcommittee, not a view restoration developed by a
third-party City-approved arborist, contrary to the direction from the Planning Commission.
2. There is no evidence it will substantially or even significantly restore our view and all evidence in the
record indicates it will not.
3. The severe trimming it imposes is contrary to the advice of the Ordinance and arboriculture pruning
standards imposing liability risks for the City or arborist performing the work, were it actually to be
performed.
5. It will prolong our conflict and raises numerous concerns about enforcement.
4.2 The Subcommittee Plan B (Tree Removal):
Subcommittee Plan B calls for the removal of subject tree #1 and lacing/prudent crown-reduction
of the canopy of trees #2 and #3 by 20%. It would become the final specific plan if the Whites are unable
to find an arborist willing to endorse the severe trimming of tree #1 after the passage of a resolution
approving the Subcommittee Plan. It will substantially restore our obstructed view (60%) but allows
subject trees #2 and #3 to grow higher, providing less benefit to us and the neighborhood of Torrey Pines
Terrace and less finality to the resolution of our conflict than the Walton Plan.
5. The Deftos View Restoration Plan:
The Deftos View Restoration Plan is our preferred plan and is not the plan of a City-approved
arborist. It calls for the removal of all three subject trees. It will completely restore our view, restore and
preserve the views of our neighbors and public property on Torrey Pines Terrace, and provide finality to
the resolution of our conflict. Removal of three of the White’s five Torrey pine trees can be mitigated by
either replacement plantings of up to a total of 9 Torrey pine trees at our expense on the White’s property
and/or payment into Del Mar’s Tree Mitigation Fund.
Mr. Walton indicated it is not necessary to remove subject tree #2 and tree #3 to restore the
portion of our view blocked by these trees. Instead, he recommends crown reduction of these trees. Since
there is a feasible way to restore our view without removing these trees, the Deftos Plan should be
rejected.
Summary of evaluation of proposed restorative action plans
Of the five plans discussed above (counting the Subcommittee Plan as two plans), two of these
plans (Stafford Plan and Subcommittee Plan A) are not view restoration plans and are instead tree
trimming plans of varying degrees that no evidence or arborist opinion supports will restore our view.
They are both the product of advocacy for the subject trees rather than an impartial application of the
Ordinance to the facts of our case. They were developed in a manner that is contrary to the direction of
the Planning Commission to develop a view restoration plan based on input from a third-party
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City-approved arborist. The Deftos Plan should be rejected because the removal of trees #2 and #3 is not
necessary to restore our view.
The Walton Plan and Subcommittee Plan B both involve the removal of subject tree #1 since this
is necessary to substantially, or even significantly, restore our view. Both plans are consistent with the
requirements of the Ordinance, fulfill the purpose of the Ordinance by substantially restoring our view,
and reasonably follow from an impartial application of the Ordinance to the evidence in the record of our
case. The Walton Plan follows directly from the Planning Commission’s direction to consult with a
third-party City-approved arborist. The Walton Plan and Subcommittee Plan B plans differ only in how
they treat trees #2 and #3 and whether our view is substantially restored (60%, Subcommittee Plan B) or
more completely restored (Walton Plan). Regardless of exactly how trees #2 and #3 are trimmed and
maintained, we think the objective should be to lower their height to the maximum extent possible while
simultaneously maintaining their health. This would not only contribute to the restoration of our view, it
would also help preserve our neighbors’ views and views from public property on Torrey Pines Terrace.
One of the eleven criteria for determining appropriate restorative action is the “value of the subject trees
to the neighborhood.” In this case, the subject trees have negative value to the neighborhood.
Highlights of this analysis are listed below in Table 2.
Table 2. Analysis of Plans
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Issues raised during hearing and by Subcommittee Recommendation
We would now like to address some issues raised during this proceeding and by the Subcommittee
Recommendation:
1. Prejudgement
After the close of the public part of our initial hearing, possible restorative actions were
discussed, including a plan from one of the Subcommittee members to wait for the trees to grow till we
would eventually see under their canopy. During this discussion, it was agreed that more information was
necessary to help inform this decision, in particular, input from a third-party City-approved arborist about
how different possible restorative actions might restore our view. During this discussion, one
commissioner canvassed the other commissioners regarding whether they were “in favor” of tree removal,
all of whom answered “no.” The canvasing commissioner then declared “Okay, no removal.” This,
together with other comment’s made, is evidence of a prejudgement: a decision formed prematurely
before all of the evidence is reviewed. During her confirmation to the US Supreme Court, Ruth Bader
Ginsburg succinctly articulated how prejudgement is contrary to a fair judicial (or quasi-judicial) hearing:
“A judge sworn to decide impartially can offer no forecasts, no hints, for that would show not only
disregarded for the specifics of the particular case, it would display disdain for the entire judicial
process” Ruth Bader Ginsburg, 1993.
2. Adversarial quasi-judicial hearing (vs mediation or evaluative hearing)
This is an adversarial quasi-judicial administrative hearing. It is not mediation or an evaluative
hearing such as for a zoning variance. The adjudicative rather than evaluative nature of TSVS hearings is
highlighted by the fact that other cities such as Tiburon and San Francisco have elected to invest
enforcement of Tree-View Ordinance disputes to civil trial courts. There are two adversarial parties. We
want our extensively unreasonably obstructed view restored. The Whites want to keep all of their trees,
and minimally trim them, even if they extensively unreasonably obstruct our view and the views of our
neighbors (“I would pick my trees over their views,” Sheryl White, 12/7/2021). Both parties are given the
opportunity to present evidence for their side. The City is not a party to this dispute, and should not have
made itself one. The Planning Commissioners are required to function like judges in a civil trial and
impartially apply the Ordinance to the facts of our case to arrive at their findings and decisions. The
Planning Commission made the finding that our view is extensively unreasonably obstructed, granting us
the right to view restoration. The Planning Commission must now similarly apply the Ordinance to the
facts of our case to arrive at its decision on how to restore our view. The Planning Commission’s
discretion is circumscribed by the language of the Ordinance, which it cannot ignore or set aside. If the
Planning Commission disregards the clear language of the Ordinance, it would be a prejudicial abuse of
its discretion and not proceeding in the manner required by law.
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3. Advocating for the subject trees since they are Torrey pine trees
The Subcommittee states they have two responsibilities:
1) An adjudicative role: “To interpret and implement the TSVS Ordinance.”
2) An advocative role: To “make every effort actually to protect such trees as the City of Del Mar
has designated as being protected, among others but especially, Torrey Pine trees.”
The Subcommittee claims that it is not only proper for the Planning Commission to combine its
adjudicative role with an advocative role but that this is their responsibility. We strongly disagree, as does
the law. “By definition, an advocate is a partisan for a particular client or point of view. The role is
inconsistent with true objectivity, a constitutionally necessary characteristic of an adjudicator (Howitz vs
Superior Court, 1992). In applying the Ordinance to the facts of our case there can be no advocacy for a
particular outcome.
The purpose of the Ordinance is to grant homeowners an enforceable right to their primary scenic
view. The purpose as stated by the Ordinance is: [T]o acknowledge the benefits derived from Trees,
Scenic Views, and plentiful Sunlight and to balance the goal of maintaining each of them when possible.
This Chapter also provides a process by which persons may seek to restore Scenic Views and/or Sunlight
that has been unreasonably obstructed by the growth and/or installation of Trees and Vegetation [DMMC
23.51.010 - Purpose]. The balancing of the benefits of Trees and Scenic Views is achieved by the 17
Standards for Determining Unreasonable Obstruction [DMMC 23.51.050] and the 11 Criteria for
Determining Appropriate Restorative Action [DMMC 23.51.060]. One of the criteria is the status of
subject trees as protected trees.
The Ordinance explicitly instructs the decision-maker on how to apply the 11 Criteria for
Determining Appropriate Restorative Action to making its decision on appropriate restorative action. It
instructs that each of these “shall” be considered in an unweighted fashion. Therefore, the Ordinance
requires that the status of the subject tree as a protected tree is to be considered as only 1 of 11 of the
unweighted factors in determining appropriate restorative action. In addition, no special treatment (“but
especially”) is given to Torrey pine trees relative to the other protected tree, the Monterey cypress. The
Ordinance was presumably drafted this way to prevent the tree owners or decision-makers from using one
or a few factors to not take action or take severely limited action. Instead, with this stipulation, once a
view has been determined to be unreasonably obstructed, the applicants have a right to view restoration,
and one or a few factors in favor of the subject trees cannot drive the decision on appropriate restorative
action.
To confer more weight to the status of the subject trees as Torrey pine trees than is explicitly
stipulated in the Ordinance and “make every effort” to preserve them is contrary to the explicit language

12

of the Ordinance and would be to act contrary to the law. It would also represent advocacy for the subject
trees and the preferred outcome of tree preservation. Advocacy is inconsistent with the impartial
objectivity demanded of an adjudicator.
The purpose of the TSVS Ordinance [DMMC 23.51] is to protect scenic views, not Torrey pine
trees. The separate Trees Ordinance [DMMC 23.50] is the ordinance that protects Torrey pine trees and
Monterey cypresses in Del Mar. Even this ordinance does not require “every effort” to preserve Torrey
pine trees. Removal of Torrey pine trees is permitted by the Trees Ordinance for a variety of reasons,
such as when they obstruct proposed property improvements. For example, we previously pointed out
that the City allowed the removal of 7 mature Torrey pine trees for recent lot development just down the
street from us, including 2 from the public right-of-way (DRB-13-19, Figure 3 below). Some neighbors
argued these trees had community value. In this case, it appears only one replacement tree was required,
and there appears to have been no requirement for payment into the City’s Tree Mitigation Fund.
Figure 3. Removal of 7 Torrey pines for property development in the neighborhood

The Trees Ordinance even allows the removal of Torrey pine trees for no given reason as long as
the trees are replaced or there is a payment into the City’s Tree Mitigation Fund, though the City has
discretion in the evaluative (not adversarial) process of reviewing such a permit request. The Tree
Ordinance also states that a Tree Removal Permit “shall” be approved when this is the only feasible
method to restore an unreasonably obstructed scenic view in a TSVS dispute, which all of the evidence in
the record indicates is true in our case. It is unreasonable to propose that in a TSVS hearing “every
effort” must be made to preserve Torrey pine trees when such effort is not even demanded by the
ordinance that protects Torrey pine trees, the Trees Ordinance. That represents advocacy for Torrey pine
trees outside of the provisions of the TSVS Ordinance, and even outside of the provisions of the Trees
Ordinance.
In addition, we point out that advocacy for subject tree #1 does not even advocate for the
“community as a whole.” Evidence in the record shows that subject tree #1 is minimally visible from
community property and is negatively valued by the neighborhood. The Whites are the only party that can
reasonably claimed any benefit from subject tree #1. Given this, advocating for the retention of subject
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tree #1 can only be characterized as advocating for the principle of preserving Torrey pine trees or
advocating directly for the Whites.
The Subcommittee more generally advocates for Torrey pine trees by arguing that their protection
(by the Trees Ordinance) has resulted in greatly increased property values in Del Mar (“For more than 60
years, the protection of designated trees has …greatly increased property values in Del Mar”). We are
unaware of any evidence that supports this claim. Are property values in Del Mar, where Torrey pine trees
are protected, “greatly increased” relative to Solana Beach or La Jolla, where they are not? It would be
interesting to objectively answer this question. There are downsides to the protection of Torrey pine trees
that an objective appraisal of their overall value to the community would take into consideration. Their
protection has led to a relatively monotonous population of large, mature trees in Del Mar (certainly in the
Torrey Pines Terrace neighborhood) that block scenic views, contribute to fire hazard, and lack the age
diversity of a healthy Urban Forest. Property owners are averse to planting Torrey pine trees since they
lose control of them (ability to remove them) once they reach a certain size. It is hard to argue there are
downsides to scenic views or that their protection does not benefit property owners and the City in
general.
4. Substantial vs significant view restoration
The Subcommittee states that they have a responsibility “to interpret and implement the TSVS
Ordinance so that unreasonably obstructed views are, to a significant though not necessarily total extent,
restored.” While we agree that the Ordinance does not require total restoration of preexisting views, we
believe it requires at least “substantial” rather than “significant” view restoration. In a prior written
statement, we provided evidence supporting this, including an analysis of the legislative history of the
Ordinance. The difference between a 90% obstructed view and an 80% obstructed view could be
characterized as “significant” but not ‘substantial” and certainly not meaningful. If a precedent is set that
“significant” rather than “substantial” or “meaningful” view restoration is acceptable, the Ordinance will
be stripped of its purpose to protect scenic views. We believe this would be an abuse of discretion.
5. Ex parte conversation and deviation from the direction given by the Planning Commission
The direction given by the full Planning Commission was for the Subcommittee to consult with a
third-party City-approved arborist to develop a view restoration plan. That arborist is Mr. Walton.
Instead of consulting with Mr. Walton, the Subcommittee rejected his recommendation and did not bring
it to the full Planning Commission for consideration. Instead, the Subcommittee discussed the Walton
Plan with the Whites in an ex parte conversation and solicited their input into the removal of subject tree
#1. This was only disclosed to us when we specifically asked whether such communication had occurred.
We still don’t know the substance of the ex parte conversation in detail. It appears to at least involve
directing the Whites to develop a view restoration plan of their own using their own chosen arborist, not a
City-approved arborist, contrary to the direction of the full Planning Commission. The plan submitted by
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the Whites (White/Safford Plan) too explicitly advocated for the subject trees to be recommended to the
full Planning Commission. Again instead of bringing the Walton Plan to the full Planning Commission,
the Subcommittee developed its own plan. The Subcommittee’s plan is also not a plan from a
City-approved arborist (or even any arborist) and it also advocates for the subject trees. It also gives the
Whites a “do-over.” A second chance to get an arborist to endorse a plan that preserves all of their trees,
this time coaching the Whites on what the Subcommittee’s minimally acceptable criteria is (40%
reduction). There is no requirement that this “do-over” plan restore our view, a tacit admission that there
is no way to substantially or even significantly restore our view without removing subject tree #1. In
regards to ex parte conversations in general, we note that “ex parte communications with City
decision-makers can violate the constitutional and statutory due process rights of the parties to a
quasi-judicial City proceeding because these communications create an appearance that the
decision-makers are not impartial and they deprive the non-present parties of the opportunity to
challenge the evidence in an adversarial proceeding” (League of California Cities 2016 Annual
Conference).
6. Our property interest
The Subcommittee states that “To the extent that any of us in Del Mar place our own, narrow
financial interests above the interests of the community as a whole, we very clearly risk killing the goose
that laid the golden egg.” This comment seems directed at us. If so, it is untrue and unsupported by our
testimony. Our testimony clearly establishes that our primary interest in restoring our view is to restore
our aesthetic and sentimental enjoyment of our property, which we previously enjoyed since 1974, not our
financial interests. While we are unaware of this being tested in courts in the context of view ordinances,
we believe our right to enjoy our property (and its financial value) would be considered a federally
protected property interest with applicable due process considerations.
We also believe that enforcement of the TSVS Ordinance by the City benefits the community as a
whole, much more so than does the preservation of a single Torrey pine tree growing in the backyard of a
house that is minimally visible from community property. We should not be criticized for advocating for
our right to our primary scenic view, a right the City gave us when it enacted the TSVS Ordinance and
determined that our view is extensively unreasonably obstructed.
7. Arguing the case for the Whites
To date, the Whites have made no substantial arguments in the public record to support their side
of the case. For the initial hearing, they only submitted an arborist report from Mr. Safford stating that he
recently trimmed the trees 25% and that “To thin the branching structure more would be detrimental to
the long-term health of the trees.” The White's only substantial claim in their oral testimony was that,
when choosing where to live, “we decided on Del Mar because, like not any other coastal city in San
Diego County,…it had these trees…it made it so desirable to us.” They claimed the City required them to
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keep the trees; however, the trees are so close to their house that they are exempt from protection by the
Trees Ordinance, the only Ordinance available for the City to require tree preservation on developed lots.
Their daughter suggested taking her parent’s involvement in the community into consideration. The
Whites laid the blame for the obstruction of our view by their trees on their prior arborist.
The most substantial arguments supporting the White’s side of the case have been asserted by the
City. City staff asserted that the location of the subject trees in the Carmel Valley Precise Plan (CVPP)
gave them “elevated value” to the community/neighborhood. In a prior written submission, we pointed
out that this claim by city staff was unsubstantiated and that, instead, there is a much stronger argument
that the CVPP conferred elevated value to scenic views from our house and other houses on Torrey Pines
Terrace. City staff also asserted that the DRB approval process for their house requiring measures to
protect the subject trees during lot development “highlighted the tree’s importance.” We note that it is
common for DRBs to require measures to protect trees during lot development in the form of Tree
Preservation Plans. The Subcommittee has now reasserted this argument, stating in their recommendation
that the White’s house was designed around the trees and therefore the trees are “special in appearance,
design, and use for the tree owners’ property.” Inexplicitly, they argue that this only applies to subject
tree #1 and not subject trees #2 and #3, whereas the DRB does not treat the subject trees differently. We
note that the house was designed around trees that were at least 30 to 50 feet smaller (based on the
estimated growth of 1 to 1.5 feet per year) and they could have been kept much smaller with proper
maintenance. Their current value in the “appearance, design, and use” of their property should be judged
based on the current state of the trees, not their state 30 years ago. Were the trees in their current state
when the White’s house was designed, their house would not have been approved since the CVVP does
not allow grading within the drip line of Torrey pine trees. The trees would likely have to be removed to
build a house in the lot with the current state of the trees. The Subcommittee Recommendation makes
points only in favor of the subject trees. There is no mention of the value of our high-quality scenic view.
Irrespective of the merits of these various arguments asserting the subject trees have “elevated
value,” they were not asserted by the Whites but instead by the City. In arguing their side of the case for
them, the City is advocating for the Whites.
8. Presumption of impartiality
Administrative decision-makers are presumed to be impartial but that presumption can be
overcome by evidence of bias.
In the absence of financial or other personal interest, and when rules mandating an agency's
internal separation of functions and prohibiting ex parte communications are observed, the
presumption of impartiality can be overcome only by specific evidence demonstrating actual bias
or a particular combination of circumstances creating an unacceptable risk of bias. Unless such
evidence is produced, it is presumed that state administrative agency adjudicators will evaluate
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factual and legal arguments on their merits, applying the law to the evidence in the record to
reach fair and reasonable decisions. (Morongo Band of Mission Indians, 2009)
The “separation of internal functions” refers to the separation of advocating and adjudicative
functions in administrative agencies. In our case, there is specific evidence of bias (prejudgement),
violation of the principle of internal separation of functions (advocacy by adjudicator), and ex-parte
conversations. Individually, these raise considerable due process concerns. Together, they constitute
much more than a “particular combination of circumstances creating an unacceptable risk of bias.”
9. Our intent is impartial enforcement of the TSVS Ordinance
The Subcommittee states that “As things stand now, both sides seem intent on a result 100% in
their favor.” The Walton Plan is not a result 100% in our favor. A result 100% in our favor is the Deftos
Plan. Though we think it benefits the neighborhood the most, we are not intent on this plan, and indeed
think it should be rejected as stated above. Instead, what we are intent on is the meaningful restoration of
our view in accordance with an impartial application of the Ordinance to the facts of our case, whether it
involves tree removal or not. Unfortunately, because of the way the Whites maintained their trees,
substantial view restoration requires the removal of tree #1.
10. A single restorative action plan for two separate TSVS applications is not consistent with the
requirements of the Ordinance
The Subcommittee is proposing a resolution that has a single Restorative Action Plan applied to
two separate TSVS applications (“The restorative plan combines both actions since the same trees are
involved”). Aside from the fact that there are different trees involved (trees #4 and #5), this is not
consistent with the language of the Ordinance. The Ordinance states “An action approving an Application
shall be set forth in a Resolution” [DMCC 23.51.040 G]. The reference is to “An action approving an
Application” in the singular, not “An action approving one or more Applications.” TSVS21-002 and
TSVS21-003 are separate applications. We paid separate fees, had separate hearings, presented separate
(but overlapping) evidence, and obtained separate arborist recommendations for them. While the wording
of the resolutions could be the same (with the omission of mention of trees #4 and #5 in the resolution for
our application), they require separate resolutions.
11. Civic-minded
Civic-minded means “tending to do things that help your city or town and the people who live
there.” We appreciate civic-minded individuals, particularly volunteers. Civic-minded individuals
promote the overall benefit of the community. In their decision-making capacity, they make decisions that
benefit the community the most. As civic-minded individuals, we would certainly not extensively
unreasonably obstruct the scenic views of our neighbors. If our trees unreasonably obstruct the scenic
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views of our neighbors, and our neighbors request relief, we would take prompt action to mitigate this.
The civic-minded members of the Planning Commission are now called upon to make a decision on how
to restore our view. Multiple possible plans are available for consideration. The Walton Plan and
Subcommittee Plan B restore our view and also benefit the neighborhood of Torrey Pines Terrace. The
loss of one of the White’s five Torrey pine trees can be mitigated by replacement plantings or payment
into the Tree Mitigation Fund. Replacement plantings will contribute to the age diversity of the Urban
Forest and reduce fire hazard in the area (the White’s trees are arguably a fire hazard), two major goals of
the City of Del Mar Urban Forest Management and Fire Safety Strategic Plan4
Summary
We believe an impartial application of the Ordinance to the facts of our case, adherence to the
explicit instructions of the Ordinance, and adherence to the direction given by the Planning Commission
at the December 7th, 2021 hearing require you to reject the Subcommittee Recommendation. The
Ordinance requires the Planning Commission to pass a resolution identifying a specific plan that restores
our view, a requirement the Subcommittee Recommendation does not meet this requirement. A fair
hearing requires the Planning Commission to apply the Ordinance to the facts of our case in an impartial
manner to arrive at its recommendation and not advocate for a preferred outcome outside of the explicitly
stated instructions of the Ordinance. The Planning Commission has a civic duty and responsibility to the
City to pass a resolution that does not violate our statutory and constitutional rights to a fair hearing.

Michael and Angela Deftos

4

https://www.delmar.ca.us/DocumentCenter/View/246/Urban-Forest-Management-and-Fire-Strategic-Planitem-14?bidId=
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Adriana Jaramishian
From:
Sent:
To:
Subject:

Carolyn Michaels <carlylmichaels@aol.com>
Monday, July 11, 2022 10:03 PM
Adriana Jaramishian; Michael Deftos
Re: Request for continuance RED DOT FOR 7/12 TSVS 2021-002 and 03

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Adriana,
Please include this in the red dot letter.
We have all been notified of this up coming session on July 12, 2022 and have been planning
accordingly.
It seems unreasonable that a continuance would be granted to the Whites with in 24 hours of the
scheduled meeting . They have had ample time to review and also to engage counsel if they so
desired.
This seems like a simple stall tactic and a manipulative delay. We request that the
committee move forward as planned.
I would also like to add that Mr. Birnbaum is a former city planner and his review at this time may not
be balanced.
I am hopeful that the committee will decide to more forward as planned.
Carly & Hal Michaels
On Monday, July 11, 2022, 08:56:12 PM PDT, Adriana Jaramishian <ajaramishian@delmar.ca.us> wrote:

Hi Michael and Carly,

I wanted to forward you the correspondence that was received today. It has been distributed to the Planning
Commissioners as a red dot, and it will be up to the entire Commission tomorrow night as to whether or not to grant this
request for continuance to a future hearing date. If you have any questions, please let me know.

Thank you,

Adriana Jaramishian | Associate Planner
City of Del Mar | Planning Department
1

(858)755-9313 ext. 1111
ajaramishian@delmar.ca.us

City Hall is open for public services Monday-Thursday, from 7:30 AM- 5:30 PM and Friday from 7:30 AM- 4:30
PM. Counter hours for Planning and Building services are Monday and Wednesday between 1:00 PM to 5:30 PM
or by appointment. All remote services will continue to be provided during regular City hours. Please check our
City website at www.delmar.ca.us for more information.

From: Adam Birrnbaum <adamb953@gmail.com>
Sent: Monday, July 11, 2022 2:00 PM
To: Adriana Jaramishian <ajaramishian@delmar.ca.us>
Subject: Request for Continuance on TSVS 2021-002 and 003

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Ms. Jaramishian,

I have been retained by Sheryl and Harvey White who own the property at 473 Oceanview Terrace. They are involved
with two applications filed by the Deftos and Micheals families, Trees, Scenic Views and Sunlight Applications, both
seeking a change to vegetation on the White property (TSVS21-002 and 003). The Whites are having difficulty
understanding all that is involved with a TSVS application and have asked me to help them understand and navigate the
process. Unfortunately, I was asked only yesterday to provide that assistance and am now, reading all of the reports and
other material generated thus far, including a lengthy red dot from the Deftos family just now being distributed. I have also
just learned that there are Planning Commission hearings scheduled for tomorrow evening on both items, with potential
Planning Commission actions.

Frankly, I will need more than 24 hours to digest all of the information and help the Whites prepare correspondence and
testimony.

On behalf of the Whites, I am, therefore, requesting a one-month continuance of both items, date-certain, to the
August 2022 Planning Commission meeting.

I apologize to you and to the Planning Commissioners for submitting the request at this late hour, but with complexity and
amount of material involved, I have no choice but to request a continuance. I fear that proceeding with hearings tomorrow
without the Whites or myself being adequately prepared would not be fruitful.
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Sincerely,

Adam Birnbaum,

(858) 837-2363
adamb953@gmail.com
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From:
Sent:
To:
Subject:

Adam Birrnbaum <adamb953@gmail.com>
Monday, July 11, 2022 2:00 PM
Adriana Jaramishian
Request for Continuance on TSVS 2021-002 and 003

CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.
Ms. Jaramishian,
I have been retained by Sheryl and Harvey White who own the property at 473 Oceanview
Terrace. They are involved with two applications filed by the Deftos and Micheals families, Trees, Scenic
Views and Sunlight Applications, both seeking a change to vegetation on the White property (TSVS21002 and 003). The Whites are having difficulty understanding all that is involved with a TSVS application
and have asked me to help them understand and navigate the process. Unfortunately, I was asked only
yesterday to provide that assistance and am now, reading all of the reports and other material
generated thus far, including a lengthy red dot from the Deftos family just now being distributed. I have
also just learned that there are Planning Commission hearings scheduled for tomorrow evening on both
items, with potential Planning Commission actions.
Frankly, I will need more than 24 hours to digest all of the information and help the Whites prepare
correspondence and testimony.
On behalf of the Whites, I am, therefore, requesting a one-month continuance of both items, datecertain, to the August 2022 Planning Commission meeting.
I apologize to you and to the Planning Commissioners for submitting the request at this late hour, but
with complexity and amount of material involved, I have no choice but to request a continuance. I fear
that proceeding with hearings tomorrow without the Whites or myself being adequately prepared
would not be fruitful.
Sincerely,
Adam Birnbaum,

(858) 837-2363
adamb953@gmail.com

Adriana Jaramishian
From:
Sent:
To:
Subject:

deftos <mdeftos@gmail.com>
Monday, July 11, 2022 10:07 PM
Adriana Jaramishian
Fwd: TSVS Application - Continuation

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
Please include this email as a red dot to our application.
Thanks,
Michael and Angela
---------- Forwarded message --------From: Anne Daigle <annedaigle@yahoo.com>
Date: Mon, Jul 11, 2022 at 9:32 PM
Subject: TSVS Application - Continuation
To: michael deftos <mdeftos@gmail.com>

Dear Michael,
We have reviewed the information concerning the continuation of your TSVS application to the city and are
perplexed by the decisions being proposed by the city. The purpose of the Ordinance is to grant homeowners an
enforceable right to their primary scenic view. The city must first remember that this case is before them due to
the lack of action (and avoidance) over many years by the owners of the Torrey Pines trees. Furthermore, the
effort to restore views requires substantial dollars and months of required processes by the city; and this all falls
upon the homeowners trying to restore the view.
We 100% support the city arborist recommendation for restoration of the view. Not only will this restore your and
the Michael’s view after years of neglect, but will maintain the views of 5 other homes on the street over
time. We agree with the supporting evidence provided to the city and it is data driven discussion that uses the
city’s processes and recommendations by a neutral city arborist.
This process should be simpler and the city should enforce view restoration as described in the ordinance.
Sincerely,
Anne Daigle
264 Torrey Pines Ter
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Adriana Jaramishian
From:
Sent:
To:
Subject:

deftos <mdeftos@gmail.com>
Monday, July 11, 2022 10:10 PM
Adriana Jaramishian
Fwd: View Restoration Plan for White's Trees

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.
Please include this email as a red dot to our application.
Thanks,
Michael and Angela Deftos
---------- Forwarded message --------From: John Overland <overlandjohn1@gmail.com>
Date: Tue, Jul 5, 2022 at 5:28 PM
Subject: Re: View Restoration Plan for White's Trees
To: deftos <mdeftos@gmail.com>
Michael please feel free to refer this note on or use anyway you deem proper.
It would seem that the city through all the hearings laid out the rules for you and the Whites and that was to secure an
independent arborist who came up with the solution -which he did
Now they seem to be changing the rules.
In all the years we have been neighbors - 45- I have seen your view disappear due to the trees.
Anyone that that had that kind of view disappear due solely to one set of trees, would have the right to complain and
look for a solution.
I had thought that the issue was resolved with the last ruling after you had an independent arborist. Frankly the Whites
do not seem to be willing to Compromise when they are coming up with a 10% trimming of the Crown which is
meaningless to restore the view or at least some of the view.
Yes Torrey pines are very important to our area and I personally am doing all I can to preserve mine however
They are not sacred.. The home across the street from us had 7 Torrey pines removed in the construction process. 3
are left. I'm sure they they could have Saved a few more trees under the thought process you are being given.
I would urge the Planning commission to have some integrity and stand by their
original Ruling
John and Peggy Overland
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